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AMERICAN JURIST. 


NO. LV. 


OCTOBER, 1842. 


ART. I.—DEFINITION AND HISTORY CF THE LAW OF NA- 
TIONS. 


[The following article, which is taken from Mr. Manning’s Commentaries 
on the Law of Nations, a notice of which is contained in our last number, 
presents the best and most complete history of the literature of the law of 
nations that we have seen; and, as the work itself is not likely to be repub- 
lished in this country, we have concluded to reprint the first two chapters of 
it in our journal, under the above title.] 


Tue want of sufficient exactness which attaches to much 
of the Law of Nations, commences with the very name of 
the science, which is employed by different authors with 
very different limits of signification. This is in a great 
measure occasioned by a confusion of the words Jus and 
Law, which are not exactly synonymous. Puffendorf com- 
plains of this ambiguity,’ the word Jus having the double 
sense of Law, and of Right, or moral obligation; and the 
term Jus Gentium, which is usually translated Law of Na- 
tions, would perhaps be more correctly rendered Rights of 
Nations. In this sense it corresponds with the French Droit 
Public, which includes the obligations existing between a 


1 De Jure Nat. et Gent. 
VOL. XXVIII. — NO. LV. 1 
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state and its subjects, and also between different independent 
states.’ Sir James Mackintosh used the term in this sense 
when he included in his lectures a discussion of the whole 
social duties, treating of man considered both as an individ- 
ual moral agent and asa member of a state, of forms of 
government, of civil and criminal laws, as well as of those 
relations between different states, which made only the fifth 
division of his course, and which he speaks of as “the Law 
of Nations strictly and properly so called.”* The term 
Droit des Gens has been occasionally, but very rarely, em- 
ployed in this extended sense, as by Dumont, who speaks 
of it as “Je droit respectif des peuples les uns envers les 
autres, et aussi en eux-mémes.”’* Ina more limited sense, 
which is that usually understood, the term law of nations 
expresses those rules which govern the conduct of states in 
their relations with each other. It is, in the words of Gro- 
tius, “jus illud quod inter populos plures aut populorum 
rectores intercedit, sive ab ipsa natura profectum, aut divinis 
constitutum legibus, sive moribus et pacto tacito introduc- 
tum.” * It is in this signification that the term Droit des 
Gens is usually employed by the French,* and the term 
Vilker-Recht by the Germans.® Zouch, dissatisfied with 
the want of precision in the term Jus Gentium, entitled 
one of his treatises ‘‘ De Judicio inter Gentes,” and another 
“ Juris et Judicii Fecialis sive juris inter Gentes, et Ques- 


7 


tionum ab eodem, explicatio.”’ The same term “jus inter 


Gentes” had before been, incidentally, used by Selden.® 
And the phrase ‘‘international law,” is now in common 


1 Kluber, Droit des Gens, ch. J, s. 2. 

2 Discourse, p. 81. 

3 Corps Dipl. Preface 1. 

4 De Jure, Prolegomena, 1. 

5 De Martens Précis, Introd. 

Ompteda Litteratur des V6lker-Rechts, I. p. 5. 
7 Hague, 1659. 

8 Selden de Dominio Maris, Pref. p. 1184. 
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currency, a definite and expressive term of which Mr. Ben- 
tham claims the fatherhood,’ and which is almost the only 
term of his new political nomenclature that has passed into 
general circulation. 

It is in this limited sense, namely, as comprising the rules 
controlling the conduct of independent states in their rela- 
tions with each other, that the term “ Law of Nations” is 
employed in the following treatise: it is used as convertible 
with the term “International Law;” and is retained in 
preference of the exclusive employment of the latter phrase, 
because more completely domesticated in our language, of 
more frequent occurrence in the older works in which this 
subject is mentioned, and not liable to any charge of uncer- 
tainty when its extent of meaning has been once defined. 

As the obligations of the fundamental principles of the 
law of nations arise from the law of nature, it has been 
usual, with many authors, to treat of the law of nature and 
the law of nations in the same work, and deducing the 
duties, both of individuals and of states, from one common 
origin, to pursue these deductions into their different ramifi- 
cations, both of social and of national obligation. It has 
been above remarked, that such was the plan pursued by 
sir James Mackintosh, and it is that adopted by Vattel, and 
by most other writers. ‘This plan seems, however, to me 
to lie open to many objections, and I cannot but think it one 
of the principal reasons why the study of the law of nations 
has been so little followed in this country. An inquirer, 
wishing to learn any thing upon this topic, is presented with 
a vast quantity of extraneous matter, of the very descrip- 
tion which is least palatable to the political taste of this 
country, and is embarrassed and disgusted by a string of 
general propositions, on points which are never controverted 
in the present state of political knowledge. ‘Thus in Vat- 
tel’s work there are a variety of chapters regarding such 


! Bentham on Morals and Legislation, I., 260 — 262. 
1* 
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rights and duties as ‘ the cultivation of the soil,” ‘ com- 


merce,” “the care of the public ways,” “‘money,” “ piety 
and religion,” ‘justice and polity,” &c., which, although 
they may be interesting to some readers, are for the most 
part tedious common-places to politicians in this country, 
and are quite unconnected with the law of nations as regu- 
lating the intercourse of states. It seems to me to be much 
better to have separate treatises dedicated to the different 
subjects of the duties of men considered in their various 
relations as individual moral agents, and as citizens of a 
state; and to the duties of states considered in their inter- 
course with other independent states. An additional reason 
exists in this country for such a separation of treatises; the 
former division, regarding man in his individual and social 
capacity, having been already occupied by a writer who is 
not likely to be supplanted by a better; I mean by Paley, 
whose work on Moral Philosophy I regard with the greatest 
respect, mingled with a sense of gratitude from what I re- 
member of its influence; I object to some of his positions, 
and I think him inaccurate in some definitions, and unsound 
in some arguments, but I look upon his work as a whole 
with constant veneration, and I think it a book which may 
be improved, but which will, probably, never be superseded. 

An objection to the term /aw, as applied to the rules which 
control the relations of states with each other, has been 
made by Mr. Austin, in his valuable work entitied T'he 
Province of Jurisprudence determined. Mr. Austin, in his 
definition of laws “ properly so called,” includes the necessity 
of a “sanction” to enforce commands set by a determinate 
superior. Rules destitute of this sanction, he says, are only 
called laws by analogy. 
fset by general opinion] wiiich are imposed upon nations or 


Laws or rules of this species 


sovereigns by opinions current amongst nations, are usually 
styled the law of nations, or international law. Now a law 
set or imposed by general opinion is a law improperly so 
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called ;’’' and the law of nations is accordingly included 
by Mr. Austin in the same category with the laws of honor 
and the laws of fashion. 'T’o this objection to the term “law 
of nations’ it might be answered, that Mr. Austin himself 
allows that ‘‘divine laws” are “laws or rules properly so 
called ;’* now ‘divine laws” are synonymous and identi- 
cal with the Jaws of nature, upon which the law of nations 
is based. But my objection is that the word daw, which 
has, in our language, so long been employed in a much 
wider sense, should, by a single writer, be declared to be 
only ‘‘ properly” used with this restricted meaning. I be- 
lieve that considerable latitude should be allowed to an au- 
thor in giving what extent he pleases to the terms he em- 
ploys, provided he adheres to his definitions; but I think 
that it would be better, in a word so commonly used with a 
different meaning, to have affixed some explanatory adjec- 
tive to that class of laws which Mr. Austin refers to, instead 
of declaring that laws of this class are the only laws that 
can be properly so called. And this position I find strength- 
ened by a passage in Hooker, a sound authority for an Eng- 
lish word, who seems to have anticipated the very objection 
made by Mr. Austin. ‘'They, who are accustomed thus to 
speak, apply the name of law unto that only rule of work- 
ing which supreme authority imposeth ; whereas we, some- 
what enlarging the sense thereof, term any kind of rule or 
canon whereby actions are framed, a law.’’*® 

It is in this sense, of the rule ‘‘ whereby actions are 
framed’ by independent states in their relations with each 
other, that the term “law of nations” is here employed. 
In this sense the term has been constantly used in the wri- 
tings of jurists, and in the diplomacy of governments; as, 
for instance, when congress, during the American war of 

tp. 147. 

2 Id. p. 31. 

3 Eccles. Pol. 1. 3, p. 72, (ed. 1676.) 
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independence, professed adherence to the law of nations 
“according to the general usages of Kurope,”! and in in- 
numerable other instances wherein the “law of nations,” 
whatever that may be, is referred to as existing, and recog- 
nised as binding, in state-papers issued by every European 
government. 

Among the nations of antiquity but very slight traces are 
observable of any such sense of moral obligation as the law 
of nations imposes. The peculiar nature of the dispensation 
of the Jews, prevented the rules enjoined for the guidance 
of that nation from being binding upon other states. Sel- 
den has some good remarks on this point in his treatise, De 
Jure Naturali et Gentium juxta disciplinam Ebraorum, 
where he observes, that the law of nature, as controlling 
human actions, being identical with the will of God, the 
exhibition of that will in the Jewish dispensation is of the 
first importance to the moralist, as containing direct revela- 
tions respecting human duty.* But much was revealed as di- 
vine will to the Jews which had exclusive reference to them 
as a peculiar people; and this applies most forcibly to their 
conduct towards other nations, where the necessity of sup- 
pressing idolatry made unusual measures indispensable. Of 
this nature were the prohibition to trade with other people, 
their commission to extirpate certain nations, the slaying 
of prisoners, and other such cases which clearly had refer- 
ence solely to the Jews as a peculiar people. ‘l'o the Jew- 
ish dispensation, therefore, although of divine revelation, 
we cannot have recourse for precedents as to the law of 
nations, a law of which the Jews had no idea, and from 
the obligations of which they were absolved by their pecu- 
liar circumstances. 

Among the Greeks there were a few customary observan- 
ces in their conduct towards foreign states ; but their slay- 


' Kent's Commentaries on American Law, I., 1. 
$ Lib. [. c. 8. 
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ing their prisoners, and occasional maltreatment of ambas- 
sadors, shew them to have had nothing that can properly be 
called a notion of the law of nations, any more than that 
existing among the Iroquois, with whom Montesquieu’ de- 
clares that some traces of this law are observable in their 
respect for ambassadors from other tribes. 

By the Romans rather greater attention was paid than by 
the Greeks to the customs observed in their intercourse with 
other states. The Romans had their well-known college of 
feciales, instituted by Numa Pompilius. It was composed 
of twenty persons, of whom the chief bore the title of Pa- 
ter Patratus, and their duties consisted of the consideration 
of all questions of peace and war, the conclusion of treaties 
and the reception of ambassadors. As long as Rome con- 
tinued a republic this institution still existed, but its active 
functions had ceased long before the period when inscrip- 
tions prove that the title was still extant: at the time of the 
Cesars it had dwindled into obscurity, and in the reign of 
Tiberius hardly a trace of the fecial college remained.* 

But it seems to me incorrect to speak of the conduct of 
the Greeks and Romans towards foreign states as guided by 
the law of nations. Neither people had any idea of that 
law as obligatory upon all mankind: their feelings towards 
foreign states were of the utmost contempt, closely resem- 
bling those entertained by whites towards blacks in slave- 
states at the present day :* and their customs in their inter- 
course with foreign governments, seem to have originated 
in no sense of moral obligation, but to have existed as little 
more than a part of their municipal law, ordaining certain 
rules to be observed by their oflicers in their conduct 
towards foreign governments. ‘These usages were some- 


1 Esp. des Loix, 1. 1. ch. 3. 

2 Ompteda, Litteratur des Vélker-Rechts, I. 142— 147. 

3 Witness the often cited confusion of language which included a stranger 
and an enemy under the same word, hostis ; and the sweeping condemnation 
of all foreigners passed by their name “ barbarians.” 
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times coincident with the law of nations, but were not 
adopted from any sense of right deduced from that source, 
and as far as they may be available at the present day, 
have little value beyond what curiosity may attach to them 
as examples of the customary law of nations at a remote 
period. 

The term jus gentium is used by the compilers of the 
Roman law, but it is employed in the sense of the French 
droit public and not in the meaning of inéernational law. 
The same principle, the law of nature guiding the conduct 
of mankind, constitutes the basis of the law of nations, but 
it was not considered by these jurists with reference to such 
obligations.’ 

No trace of a sense of such obligations is observable 
during the convulsions attendant on the inroads of the 
northern hordes; nor in that succeeding political chaos 
which was superseded by the rude order established by the 
feudal system. ‘The influence of chivalry introduced some 
mitigation of the cruelties of war, but the occasional mas- 
sacre of prisoners, and other gratuitous ferocities, shew how 
slightly the understanding of humanity was as yet removed 
from barbarism. The laws of chivalry regarding usages in 
warfare, were rather points of honor customary among the 
knights, than precepts enjoined by morality and held obli- 
gatory as duties. Like the modern code of honor they were 
mandatory between equals. When a noble knight was to be 


1 « Quod quisque populus ipsi sibi jus constituit, id ipsius proprium civitatis 
est, vocaturque civile, quasi jus proprium ipsius civitatis ; quod vero naturalis 
ratio inter omnes homines constituit, id apud omnes pereque custoditur, vo- 
caturque jus gentium, quasi quo omnes gentes utuntur.” 

“« Jus naturale est quod natura omnia animalia docuit, nam jus istud non 
humani generis proprium, sed omnium animalium est * * * * * Jus genti- 
um est quo gentes humane utuntur, quod a naturali recedere facile intelligere 
licet, quia illud omnibus animalibus, hoc solis hominibus inter se commune 
est.” 

Gaius and Ulpian, as quoted by Ompteda, Litteratur. I. 153. 
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dealt with, all was exalted courtesy ; but when the multi- 
tude was in question, it was a begrudged mercy that was 
in use towards the “rascal-rout.”” Even the milder treat- 
ment of prisoners loses part of its claim to respect, from the 
practice of exacting ransom, which made humanity venal. 
This was carried to a most curious extent, such ransoms 
being transferable like any other property, and prisoners of 
war being occasionally conveyed from one owner to another, 
as payment in the purchase of estates. Of this we shall have 
to cousider some curious instances, when examining the laws 
of war. And with regard to prisoners in general, an exam- 
ple afforded by our own Richard L., is a sad instance how 
little the genius of knighthood had established the true prin- 
ciples of humanity. After the capture of Ptolemais in 1191, 
the Saracen prisoners were to be delivered up on ransom, 
but some distrust having been shewn by Saladin, Richard 
had five thousand prisoners led out to an open plain and 
massacred.’ This was an instance of barbarity that has 
only since been paralleled by an example afforded, nearly 
on the same ground, six centuries afterwards ; with the dif- 
ference that the English general acted in ignorance, and the 
French general in defiance, of the humanity commanded by 
the law of nations. ‘The conduct towards ambassadors and 
heralds was likewise variable and unascertained.’ I am not 
here detracting from the great service rendered by chivalry 
to civilization, nor from the interest which attaches to it from 
that generosity of sentiment which justifies its selection as 
the favorite period of romance; I am merely stating that, 
with reference to the law of nations, the influence of chiv- 
alry had but slight claims to preference over the preceding 
ages; and such modifications as were introduced, were not 
occasioned by any sense of the duties declared by that law 
to be incumbent upon all mankind. 

1 See the particulars of their superstitious mutilation mentioned in Ward, 


Il. 138. 
2 Id. 1, 286. 
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The authority which superstition allowed the papal see 
to usurp, was occasionally exercised in settling disputes be- 
tween nations. ‘The assembly of deputed representatives 
from the different christian states, gave to the ecumenical 
councils the composition of a sort of European congress. 
Besides the settlement of articles of faith, and the deposi- 
tion or excommunication of princes, determined in these 
councils, there are distinct examples in which the pope was 
made referee in questions of international controversy. At 
the council of Lyons, convened by Gregory X., in 1274, 
the inhabitants of Ancona having contested the right of the 
Venetians to levy tolls and exercise other rights of exclusive 
dominion, in the Adriatic, the question was referred to the 
pope, and was discussed: judgment was given, that the 
inhabitants of Ancona had no grounds for their complaints, 
and that the Venetians were possessed of the sovereignty of 
the Adriatic. None of the ambassadors or princes present 
at the council objected to the decision, but the judgment 
passed without any protest respecting its validity." And 
decisions on questions between nations were given by the 
pope individually, unassisted by such councils; as for in- 
stance, when the Spaniards were pushing their discoveries 
in the west, and the Portuguese in the east, these two nations 
referred to the pope for limits in case their exploring parties 
should claim the same territories, and Alexander VI. accord- 
ingly gave them, in his well known bull, a line of demar- 
cation. There are other notorious instances in which the 
pope interfered in forbidding wars, and in permitting con- 
quests ; our own possession of Ireland having commenced 
under the latter sanction. ‘The advantage that might 
have been derived from this papal interference would have 
been very great had it been an authority exercised for jus- 
tice, instead of abused for ambition. So great a mind as 
that of Leibuitz was struck with the availability of such a 


? Selden, de Dominio Maris, I. c. XVI. 
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power to promote justice among christian nations, to the 
extent of desiring that the pope, conjointly with the em- 
peror, should still have the power of deciding questions 
among the European governments.’ But history shews that 
no reliance could possibly be placed on such a tribunal, al- 
ways liable to the bias either of the interests of the states 
themselves, or of the corruption of the arbitrators. The 
power of the popes was not more false in its origin than it 
was perverted in its exercise: and in the ages of which we 
are speaking, an authority which, had it been animated by 
intelligence and guided by integrity, might have had an 
angel’s power in the incalculable benefit it would have 
bestowed, was little more than subservient to a bad ambi- 
tion, or degraded as the instrument by which priestcraft 
tyrannized over ignorance. 

During the middle ages, maritime law had obtained a 
greater precision, and fuller development, than the laws of 
war. ‘This was principally owing to the excellence of the 
Rhodian laws, which formed the basis of all the modern 
maritime codes, thereby accounting for the resemblance 
which these codes bear to each other. The date of the 
Rhodian laws is uncertain; they obtained the sanction of 
Tiberius, and subsequently of Adrian and other emperors. 
Their decisions respecting shipping, salvage, contracts, &c., 
are curious and valuable, but they contain nothing regard- 
ing prize law, or the law of nations properly so called.’ 


1 Opera (Geneva, 1768), IV. 33), 351. 

2 See the Rhodian laws, pp. 74 — 116 of a Work entitled “ A general Trea- 
tise of the Dominion of the Sea, and a cempleat body of Sea Laws, contain- 
ing what is most valuable in that subject in ancient and modern authors: and 
particularly the laws of the Rhodians and Romans, those of Oleron, Wisby, 
and other countries,’ &c. &c. 4to, 3rd ed. London, no date. It purports, 
in the preface, to be the work of several authors. There is also a work enti- 
tled “ Laws, Ordinances, and Institutions of the Admiralty of Great Britain, 
civil and military, &c.,” Ist ed. dated 1746, and 2d ed. dated 1767. As the 
work above quoted purports to be the 3rd edition, it may be the same work, 
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A similar uncertainty as to date applies to the next code 
of maritime law, the celebrated Consolato del Mare, which 
probably succeeded the Rhodian laws with the interval of 
at least a thousand years. It is variously attributed to the 
eleventh, twelfth, and thirteenth centuries, some Italian 
writers asserting that it was known at Rome in 1075, and 
others that it was not compiled till the reign of Louis IX. 
in the thirteenth century. ‘The knowledge of the Roman 
law indicated in its composition induced many writers, 
among them sir C. Robinson, to fix its date posterior to the 
discovery of the Amalphitan table: but the belief, which 
now seems to be established, that the Roman law was 
known before the capture of Amalphi, annuls even this 
chance of an approximation to a correct date. Grotius 
speaks of the Consolato del Mare as containing ihe consti- 
tutions of Greece, Germany, France, Spain, Syria, Cyprus, 
the Balearic Isles, Venice and Genoa.’ The Consolato dif- 
fers from other maritime codes of the middle ages in being 
the only one where there are distinct regulations on points 
connected with the law of nations. We shall subsequently 
have occasion to remark that its decision on prize law, 
besides the concurrence of the states above enumerated, 
coincided with all the treaties relating to their provisions 
made during several succeeding centuries; and they agree 
at present with the maritime code of Europe, notwith- 
standing many attempts to reverse their regulations. Such 
assenting testimony speaks much for the wisdom of the 
compilers of the Consolato, who, in a rude age, established 
regulations which no more recent discoveries have super- 
though with a different title. If this be not the case, there is disgraceful pla- 
giarism in whichever work was last published, for the matter contained in the 
two books is nearly identical, with very few changes, and there is not the least 
notice of any obligation to preceding works. 

1 De Jure, 1. II.,¢c.1,n.4. See also sir C. Robinson’s “ Translation of 


the Chapters ccixxi. and ccixxxvul. of the Consolato del Mare relating to 
Prize law,” (published without a name, Lond. 1800), Advertisement VII. note. 
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seded ; and its standing the proof of the experience of per- 
haps seven centuries, is almost conclusive as to the justice 
of its decisions, which could only have abided such a test 
from being coincident with the principles of natural equity, 
which are immutable. 

The laws of Oleron are, like the Consolato del Mare, of 
uncertain date. According to some writers, Queen Elinor, 
(duchess of Guienne, and wife of Henry II. of England,) 
when at Oleron, ordered these laws, which were called the 
Roll of Oleron, to be compiled. According to others, their 
compilation is due to Richard I., while others again say he 
only enlarged them. The language employed is old French, 
and the earliest copy known is, I believe, that bearing the 
date 1266, ‘‘the Tuesday after the feast of St. Andrews,” 
and having the arms of Oleron.' 

A similar uncertainty of date attaches to the laws of Wis- 
buy, which were probably of rather later origin than the 
laws of Oleron, as it was not till 1288, that the inhabitants 
of Wisbny obtained leave to wall and fortify their city. 
Wisbuy was shortly after this period a town of first rate 
maritime importance. Merchants from all parts of Europe 
resorted thither, and each nation had their separate quarter, 
with peculiar streets for their shops and warehouses ; and 
all strangers enjoyed the same privileges as the native 
townsmen. Long after the destruciion of the city, the ruins 
of Wisbuy attested its former greatness. Its laws were 
recognised not only in the Baltic, but throughout a great 
part of Europe; they bear a great resemblance to those of 
Oleron, so as to make it probable that they were partly cop- 
ied from the latter, unless the likeness be owing to both 
codes resulting from one common original.’ 

The laws of the Hanse-'Towns bear a great resemblance 

’ See the “Complete body of Sea Laws,” &c. above quoted, where the 


laws of Oleron are inserted, pp. 120 — 173. 
2 See the laws of Wisbuy, id. 174 — 190. 
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to the laws of Oleron and of Wisbuy. These laws were 
made in public assembly, and were published in German in 
1597.' Like the codes of Oleron and of Wisbuy, they have 
no provisions respecting prize-law. ‘These several codes are 
valuable in many of their provisions regarding shipping, 
such as salvage, and average, which have formed the basis 
of the laws on these subjects at present existing in Europe. 
But if such provisions evince the wisdom of the compilers 
of these Codes, not less do the regulations in other parts 
confess the barbarism of the times which rendered some of 
their enactments possible. Not to mention the use of tor- 
ture permitted by the Rhodian laws, and the loss of the 
hand to which the laws of Wisbuy condemned the mariner 
who struck his captain, unless compensated by fine, the 
frequent and severe denunciations against wreckers shew 
how general, in those times, was a barbarity which has been 
the crime of a few in our own days. By Art. xxv. of the 
Laws of Oleron, it appears that pilots, undertaking to con- 
vey ships into harbor, were sometimes in league with the 
lords of territories which they passed, to shipwreck the ves- 
sel for the sake of the plunder which would ensue. By Art. 
xxvi. ‘if the lord of any place be so barbarous, as not only 
to permit such inhuman people, but also to maintain and 
assist them in such villanies, that he may have a share in 
such wrecks, the said lord shall be apprehended, and all his 
goods confiscated and sold, in order to make restitution to 
such as of right it appertaineth ; and himself to be fastened 
to a post or stake in the midst of his own mansion house, 
which being fired at the four corners, all shall be burnt 
together ; the walls thereof shall be demolished, the stones 
pulled down, and the place converted into a market-place 
for the sale only of hogs and swine to all posterity.*” <A 
similar detail of punishment, obviously a vindictive return 


1 Id. 194 — 206. 
* See the Laws of Wisbuy, p-153. 
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for cruelties actually practised, is found in Art. xxxr. “If 
a ship or other vessel happens to be lost by striking on some 
shore, and the mariners, thinking to save their lives, reach 
the shore in hope of help, and instead thereof it happen, as 
it often does, that in many places they meet with people 
more barbarous, cruel, and inhuman, than mad dogs, who 
to gain their moneys, apparel, and other goods, do sometimes 
murder and destroy these poor distressed seamen; in this 
case the lord of that country ought to execute justice on 
such wretches, to punish them as well corporally as pecuni- 
arily, to plunge them into the sea till they be half dead, and 
then to have them drawn forth out of the sea, and stoned to 
death.” * 

The numerous instances in which reprisals are mentioned 
in the diplomatic remains of the middle ages which have 
reached us, are again examples of the frequency of outrage 
and the difliculty of obtaining justice. A curious example oc- 
curred in 1326. The admiral of James II., king of Arragon, 
seized a French ship and sold it ; not with the slightest color 
or pretext of justice, but with the express purpose that by 
the proceeds of the sale he might obtain funds for carrying 
on war. James II. wrote to Charles IV. of France, stating 
the fact, and requesting that reprisals might not be allowed 
against him, inasmuch as he had promised the owners of 
the vessel to reimburse them in three years, as the ex- 
hausted state of his treasury prevented his doing so imme- 
diately. The king of France acceded to his request; and 
the correspondence conveys the impression, that a king, in 
those days, would gratify a brother king at the expense of 
his subjects, where his own interest and honor were not 
concerned, nearly as easily as a man, at the present day, 
permits another to shoot over his estate.* 

But the account that has been given of the rude manner 


1 Td. p. 161. 
? See the Correspondence in Dumont, Corps, Dipl. I. 11., 95 —97. 
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in which what was acknowledged as a law of nations ex- 
isted in the middle ages, corresponds with what would have 
been expected from all that history has taught us of the 
semicivilized condition of society at that period: when 
knowledge was obscured in almost total darkness, and lib- 
erty, instead of being felt by nations, can barely be discov- 
ered in its germ by the antiquarian, when the best govern- 
ments were despotisms mildly administered, and when law 
was gradually struggling into supremacy, not in the prov- 
ince of security against the governors but in that of justice 
among the governed — it is not to such a time that we must 
look for the development of principles dependent on consid- 
erations of abstract equity. But the middle ages have 
nevertheless a considerable influence upon the law of 
nations as recognised by civilized governments at the pres- 
ent day. For much of that law, like our common law, de- 
pends on practice constantly existing; and the middle ages 
originated precedents on various international questions 
which have been followed ever since, though often much 
varied and modified. Such customary law will be more 
fully considered in a future chapter, this being merely the 
place for remarking how little civilized were the times that 
have afforded us those precedents: and we shall have to 
notice several instances wherein the law which we are con- 
sidering has been unfavorably affected, and involved in 
some inconsistencies, from being influenced by usages, that 
had their origin in ages when justice between nations was 
so little appreciated or understood. 

On the fall of Constantinople, in 1453, there followed that 
remarkable wra so happy in the conjunction of admirable 
scholars with most liberal patrons, whose fostering care was 
needed by the circumstances of literature, but happiest in 
the newly discovered art which made the results of their 
labors of easy circulation and attainment. It is an era well 
characterized in the usual phrase of the ‘ revival of letters,” 
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for it is more remarkable for the resuscitation of the great 
minds of antiquity, than for original works produced by the 
authors who then existed, though some of these were emi- 
nent. ‘This direction of mental energy was fortunate for 
Europe, whose men of genius, instead of having to redis- 
cover what had before been known, found a full-grown lit- 
erature awaiting their attention: but it was unfortunate for 
the science which we are now considering, as no works by 
ancient authors treat of the law of nations, which therefore 
remained unnoticed amidst the general bursting forth of 
knowledge on almost every topic of inquiry. And, besides 
this, Italy, the focus of the light which was spreading over 
Europe, was from its political condition unapt for the study 
of such a science; nor can we fancy tendencies, congenial 
to the reception of considerations of abstract equity, to be 
common among rulers for whom Machiavel’s Prince was pro- 
posed as a guide in political action. Accordingly, while such 
rapid advances were made in many branches of literature, 
no progress can be recorded in the science of international 
law. 

Suarez, who lived from 1538 to 1617, is the first author 
whose works on this subject have obtained any notoriety, 
although not the first writer that gave some attention to 
such inquiries. Sir James Mackintosh, in his history of the 
Progress of Ethical Philosophy,’ speaks of him as the wri- 
ter who “first saw that international law was composed, 
not only of the simple principles of justice applied to the 
intercourse between states, but of those usages long observed 
in that intercourse by the European race, which have since 
been more exactly distinguished as the consuetudinary law 
acknowledged by the christian nations of Europe and Amer- 
ica.’ But Suarez himself speaks of this distinction as al- 
ready recognised by previous writers: ‘‘ Neque ab hac sen- 


' Prefixed to the Encyclopedia Britannica, p. 315. 
VOL. XXVIII, — NO. LY. 2 
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tentia dissentiunt Juriste qui jus gentium distinguunt in pri- 
marium et secundarium, et prius dicunt in jure naturali, pos- 
terius vero esso positivum humanum.”' And this position 
he supports by references to writers by whom this distinc- 
tion had been made. Previous authors had therefore exist- 
ed, whose writings are now unknown; while Suarez, in the 
luck of fame, bears usually the reputation of being the orig- 
inator of the correct method of studying international law. 
His work is entitled De Legibus ac Deo Legislatore, and it 
treats of the formation of laws and the nature of moral ob- 
ligation. But notwithstanding the astonishing learning 
which his pages evince, Suarez is not now worth consulting, 
unless from curiosity ; and curious his treatise certainly is, 
from the vast reading which it displays in its author ; read- 
ing so profound that we cannot help respecting it, although 
its results are now useless ; the questions discussed by Sua- 
rez having since been much more satisfactorily debated un- 
der the improved philosophy of later times. But this must 
not produce an ungrateful forgetfulness of how valuable, for 
his age, the labors of Suarez really were. His works were 
published at Venice, in twenty-three volumes folio, between 
1741 and 1745, and his reputation at the present day seems 
influenced by the bulkiness of his productions, which pre- 
vents his being usually read, and prevents his being totally 
forgotten. 

Next to Suarez comes Albericus Gentilis, who lived 
during the last half of the sixteenth century.’ His father 
was an Italian physician, who embraced Protantism, and 
sent Albericus to England, where he became professor of 
civil law at Oxford, about 1582. He was patronized by the 
celebrated earl of Essex, to whom his treatise De Jure 
Belli is dedicated. In this treatise Gentilis considers the 
right of making war, and the conduct to be observed during 


! Suarez, de Legibus ac Deo Legislatore, lib. II. c. xix., s. 4. 
2 According to Ompteda from 1551 to 1611, Litteratur I. 168 








1842.] History of the Law of Nations. 19 


war regarding prisoners, hostages, and other similar ques- 
tions. He uses much illustration from history, with which 
his citation of precedents shows him to have been very 
conversant; and his work, although now completely super- 
seded, must have been interesting to men of the age in 
which it was published; especially as, according to the 
declaration of Gentilis, his was the first treatise of the sort 
in existence. Besides the treatise De Jure Belli, Albericus 
Gentilis wrote a work, entitled Hispanice Advocationis 
libri duo, a posthumous publication, edited by his brother; 
who informs us, that this was the only essay, among sev- 
eral manuscripts on jurisprudence, which Albericus would 
allow to be published. On the occasion of James I. remain- 
ing neutral during the war between the king of Spain and 
the Low Countries, a great number of cases in which 
Spanish interests were concerned, came before the courts of 
this country, and Albericus Gentilis was appointed, by the 
Spanish ambassador, official advocate in such causes in 
behalf of the Spaniards; and hence the title of his work, 
which was, I believe, first printed in 1613. His discussions 
on different topics of prize-law are valuable to the student, 
even at the present day. The study of the Roman law 
sharpened the judgment for all questions where rights were 
involved, and although not dependent on any systematic 
knowledge of international law, the decisions of Gentilis 
usually correspond with those of more recent times. His 
opinions on contraband of war, on captures in a neutral 
territory, on prizes made after the conclusion of peace, and 
on the goods of enemies Jaden in the ships of neutrals, have 
obtained the sanction of our courts of admiralty in almost 
every particular. And this is saying a great deal for 
Albericus Gentilis, for it is no slight merit for the first 
writer on a new subject to have judgment and penetration 
sufficient to carry him at once to correct conclusions. 

Any of my readers who may have traced the history of 
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any science, or of any discovery, must have remarked how 
difficult it is to allow to any person the full merit of origi- 
nality. Vague germs of the ideas which we find perfected 
and adapted to action, are discernible in the writings of 
preceding authors, and these again have still further prede- 
cessors in the same train, so that the earliest notions discov- 
erable strike us as probably not original in themselves, but 
only as the earliest that occur to our research. It is so 
with the celebrated treatise of Grotius. But such undefined 
surmises after truth hardly impair the originality of a great 
writer: and although we may be able to trace the influence 
of remote associations, yet enough of the creative power of 
genius still remains for our admiration ; and the assistance 
which such vague suggestions can afford is so slight, that 
though they affect the fact, they leave untouched the merit, 
of originality. Such merit belongs, I think, to Grotius, 
who, if | may be allowed the illustration, gained no more 
from the writings of preceding authors, than our own great- 
est dramatist did from the old tales which formed the basis 
of his plots. ‘The works of Gentilis, by which Grotius 
allowed that he profited, may have afforded him a few 
examples, but could never have suggested his system, and 
are remote from the scope of his purpose. Other writers 
are mentioned by Grotius as having written on the rights 
of war, as Victoria, Henry of Gorcum, Matthzus, Johannes 
Lupus, Franciscus Arias, Johannes de Lignano, Martinus 
Laudensis, and Balthazar Ayala. Of whom Grotius re- 
ports, that “hi omnes de uberrimo argumento paucissima 
dixerunt,” observing no system, and blending divine, civil, 
and canon law, in indiscriminate confusion. 

To Grotius then is due, I think, the merit which is usual- 
ly accorded to him, of having been the originator of that 
which, unaided, he permanently established as a science in 
Europe. He had the happiness of being exactly adapted to 
the times in which he lived, for had he lived much earlier 
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he would have found Europe unfitted for the reception of 
his doctrines; and his times required a mind like that of 
Grotius, the new relations of the European powers needing 
reference to settle principles for their guidance. What I 
mean will be obvious to those who are acquainted with the 
discussions on international questions in the reigns of Eliza- 
beth and James I., where they will find positions laid down 
that are sometimes correct, sometimes erroneous; but where 
it is obvious that in all cases a customary law was nearly 
all that was thought of by the statesmen of those times, 
with an absence of settled principles whereby to test those 
customs, or to serve for guidance where precedent failed. 
The wars, too, consequent upon the Reformation, which 
were fully as much political as religious, developed those 
new relations of the christian powers, of which some rude 
traces are observable in the rivalries of Charles V. and his 
contemporary monarchs, and in the jealousy of her neigh- 
bors shown by Elizabeth ; but which now began to assume 
their present aspect of a system of which the various Euro- 
pean powers are components, demanding an ascertained 
precision in those national rights and duties made of more 
frequent controversy by this nearer intercourse. ‘That this 
estimate of Grotius is not exaggerated, may be shown from 
the value which was placed upon his work by his contem- 
poraries. It was regarded by princes and ministers as of 
first rate importance, especially by Gustavus Adolphus and 
by Oxenstiern ; and it attracted the attention of the most 
eminent men of letters in all countries. So great was the 
notice taken of the work, that within fifty years from the 
death of its author an edition was published with variorum 
notes, in the manner of the ancient classics, an attention 
never before shown to any modern production. Ompteda 
gives an account of forty-five different editions of the work 
published before 1759,' and of these twenty-three appeared 


1 Litteratur des Vélker-Rechts, Il. 392. 











22 History of the Law of Nations. [Oct. 


in the half century after the first publication of the work in 
1625. And the Elector Palatine, moved by the considera- 
tion of this treatise, deemed the study so important that he 
caused public lectures to be delivered on the subject at 
Heidelberg, where Pufendorf became the first professor of 
the science. 

It is no detraction from the merit of Grotius to say, that 
a work, so admirable for his own times, has been found 
incomplete in the examination which the science has under- 
gone during the two succeeding centuries. Any diminution 
of his fame, arising from such a source, is immediately 
counterbalanced by the remembrance of how much of his 
work is applicable at all periods, and that it is still, what it 
has been ever since its publication, a standard authority for 
reference in the disputes of nations. The defect of his 
method has been remarked by many writers. Instead of 
establishing the foundations of right, and then referring his 
various questions to those principles, he proceeds to the 
discussion of different points, only mentioning incidentally 
the principles by which these points must be determined. 
This is not only a fault in method, but it is a defect which 
sometimes leads him into false conclusions. I would 
instance his decision regarding the slaying of women and 
children in war. Were any one now asked if this were 
allowable, a negative answer would be immediately return- 
ed. But Grotius maintains that such a right does exist 
according to the law of nations; and this opinion is main- 
tained by nothing but such curious support as a passage from 
Homer, and by the quotation of the words of the Psalmist, 
** Blessed shall he be who taketh thy little ones and dasheth 
them against the stones.” ' From these passages, and a 
few other citations of instances where such cruelties had 
been perpetrated, Grotius concludes, that “jus hoc offendendi 
etiam ad infantes et feeminas porrigi.” In a subsequent 


! De Jure, lib. ILI. cap. iv. s. 9. 
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chapter, respecting “‘ temperamentum circa jus interficiendi 
in bello justo,” he says, that mercy should be shown to 
such, as well as to husbandmen, tradesmen, clergymen and 
others.’ Here, therefore, he has arrived at a right conclu- 
sion; but this again is supported by quotations from poets 
and historians, and not by a deduction from the immutable 
principles of justice; mention being merely made, inciden- 
tally, in a different part of the chapter, of that which is the 
real criterion of the question, namely, that we have no right 
to kill any one, unless by way of punishment, or to avoid 
some greater evil, as when we cannot protect our lives or 
property without such violence.* Similar are various other 
parts of his work, as that wherein he maintains the right of 
a father to sell his child when he has no means of support- 
ing him.” Had Grotius reverted more frequently to the 
original principles of justice, he would not have fallen into 
these errors; but we must remember that the system of 
philosophy in those days, was, compared to that now exist- 
ing, what mechanics were before the invention of the lever. 
The master-minds of that age were ignorant of the use of 
that principle, utility, with which every member of every 
petty debating society is now conversant. And to counter- 
act any unfavorable impression arising from such compari- 
son with a later age, let it be considered what would be the 
results of a mind like that of Grotius, if in action at the 
present day, from the vantage ground afforded by the pro- 
gress of enlightenment, and the advance of moral science. 
His astonishing learning and the happiness with which he 
calls up the different portions of his vast stores just as they 
are wanted; his eagerness after truth, and that exact atten- 
tion to rectitude in his own life, which cannot but sharpen 
the perception of what is just in the morality of nations, 
1 Id. lib. III. cap. x1. s. 9. 


2 De Jure, lib. IIT. cap. x1 s, 2. 
3 Id. lib. II. cap. v. #. 5. 
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this union of qualifications, which must render a man 
great in any times, would, at the present day, have made 
the results of the powers of Grotius of the highest emi- 
nence. As it is, under the many disadvantages of his 
times, Grotius has bequeathed a name that will be remem- 
bered with admiration as long as respect follows scholar- 
ship, or as long as veneration is insured by an adherence 
to principles, never swerved from under persecution, and 
an integrity that was preserved unblemished under the 
trial of long continued misfortune. 

The style of Grotius has been mentioned by different 
critics with the extremes of approval and reprobation. 
Sir James Mackintosh has replied to the objections of 
Paley, and has applauded the citation from the classics, 
in that character of Grotius which is one of the most 
eloquent panegyrics in our language... I am compelled to 
differ from him a little in his conclusions. If it were 
merely an affair of taste, I might not object to those con- 
stant quotations from the poets, historians, and philoso- 
phers of antiquity, which abound in the De Jure: the 
feeling that they are redundant might be passed over in 
the remembrance of the little likelihood of this style being 
imitated; and the pleasure given by their perusal is an 
argument in their faver, whenever they do not divert 
the mind from the real purpose of the discussion. But 
it is not merely as ornaments that these quotations are 
introduced: the fault of the work of Grotius is, that, 
although he made so great an advance in establishing 
correct principles of national conduct, he leaned to prece- 
dent, not with implicit reliance, but with a bending to 
authority which is characteristic even of the freest spirits 
of his age. His age was but recently emancipated from 
the trammels of a mental despotism; religion was just 


* Discourse on the Study of the Law of Nature and Nations, 20—27. 
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emerging from the authority of the church, and learning 
from the discipline of the schools; and we find a deference 
to authority existing even among reformers in those times, 
which is in strong contrast with the abstract love of novel- 
ty that has been common in the great political convulsions 
of the last half century. But Grotius, who appears to us 
too often contented with a precedent where he should have 
consulted a principle, was regarded as a great innovator 
in his own times, and his work was inserted in the Inder 
Expurgatorius, from the dangerous tenor of its novel doc- 
trines. By this constant reference to his age, I am not, 
I hope, endeavoring to produce an undue favor for 
Grotius: I trust that I have only that tenderness for his 
reputation which a student must ever feel for the memory 
of so great a scholar. 

Sixteen years before the publication of the De Jure, 
Grotius published, in 1609, his Mare Liberum. It was 
answered by Selden, in his Treatise entitled Mare Clausum, 
a work of amazing erudition, but one where the faults 
of the method of Grotius are displayed in their fullest 
extent. The quotations from the classic poets, from the 
works of philosophers, from ancient records, and from 
books of law and of history, are really astonishing, from 
their number and variety: some of them are very curious, 
and some are very interesting, and they convey a high 
notion of the extensive reading of the author; but they 
are not, what all illustration should be, to the purpose. 
So often is this the case, that the reader is sometimes 
tempted to suspect Selden of endeavoring to bewilder his 
antagonists by a practice similar to what he mentions as 
then usual in naval warfare, namely, throwing dust into 
the air to be blown into the eyes of your adversary: and 
his vast citations tell against, rather than for, the writer’s 
views, suggesting the idea that the cause must be weak 
for which such laborious research could discover no better 
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supports. The first part of the work is almost wholly 
composed of arguments grounded upon such unsatisfactory 
foundations. The second part is rather more conclusive, 
the evidence adduced being more in point, and consisting 
of quotations from more modern instruments, in which 
the British claim to the sovereignty of the seas is men- 
tioned. ‘This subject will be discussed more at length in 
a future chapter. Of the two works, that of Selden is 
the most learned, but that of Grotius is the most con- 
vincing; indeed, I prefer the composition of the Mare 
Liberum to any part of the De Jure. The Mare Clausum 
and the Mare Liberum are not opposed so diametrically, 
as their titles might suggest: both writers allow that parts 
of the sea may become the subject of exclusive dominion, 
and neither contemplates the sovereignty of the entire 
ocean being claimed by any individual state. It is a 
question of degree upon which they are at issue, and this 
has been better settled since their time. Shortly after the 
publication of the Mare Clausum, Selden was attacked 
by one Burgus, who accused Selden of bad faith in writing 
this treatise, which Burgus asserted was written to obtain 
favor with the ruling powers, and to procure Selden’s 
liberation from imprisonment: Selden wrote an indignant 
reply, in which he declared that this treatise, although 
published in the reign of Charles I., had been written 
in the reign of James I.; and he abused Burgus in more 
hard words than I was before aware existed in the Latin 
language, all wound up to the superlative degree. Suarez, 
Selden, and, much as he was in advance of his times, 
in some degree Grotius, are examples of an old class of 
scholars long extinct, or with only faint traces of their 
habits remaining in some German university. Their im- 
mense research, and the profound erudition consequent 
upon their vast labors, can scarcely be understood by those 
who have not perused their writings. But their hardly 
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credible learning was destitute of results commensurate 
with their industry; they wanted the mental process 
which turns knowledge into wisdom; and their writings 
are at the present day of so little value, as often to produce 
in the reader quite a painful feeling of regret for their 
wasted labor. They are in letters what the pyramids are 
in architecture, astonishing from their vastness, and from 
the immense labor requisite for their completion, but now 
only monuments of lost power, and existing as interesting, 
but useless curiosities. 

Following a chronological order, we next find the works 
of our countryman, Dr. Zouch, whose treatise De Jure 
Feciali, was, I believe, originally printed in 1650. It is 
divided into two parts, in the first of which, entitled De 
Jure inter Gentes, he considers the general obligations of 
the law of nations; and, in the second, entitled De Judicio 
inter Gentes, he considers separately different questions of 
embassy, commerce, and war. He also wrote another 
treatise, entitled Juris et Judicii Fecialis sive Juris inter 
Gentes et Quastionum de eodem Explicatio. 'The works 
of Zouch are full of historical illustration, but they have 
the too frequent fault of legal writers, bending too much 
to precedent and authority. His treatises have neither the 
system nor the scope of the work of Grotius, being rather 
a collection of detached essays, than a work in which the 
different topics are considered as branches of one whole 
system. But they must have been valuable abstracts at 
the time of their publication; they discuss many practical 
questions of great interest, which are only briefly noticed 
by Grotius; and they are still useful, as showing, from 
an undoubted authority, what passed current in those 
times as the rights and duties demanded by the law of 
nations.’ 


' The edition I have used was printed at the Hague in 1659, but I believe 
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The error which we have remarked in the method of 
Grotius was remedied in the treatise of Pufendorf. Grotius, 
collecting from history the consuetudinary law of nations, 
sometimes misleads us by presenting, for imitation, prece- 
dents that never should have occurred. Pufendorf goes 
to the contrary extreme. He devotes his pages to the 
inquiry of what abstract right demands, and he will admit 
nothing else as authoritative on the law of nations. Gro- 
tius inquired what the practice of nations had been— 
Pufendorf, what it should be. Though the former dis- 
covered and promulgated right principles of moral action, 
yet he seems to have been afraid of the great innovation 
of pursuing his principles to their full extent; and, fre- 
quently, after laying down correct principles, he derives, 
what he declares to be the law of nations, from some 
flimsy authorities, whose decisions are sometimes opposed 
to equity, and who ought never to have been thought of 
as models for the guidance of states. Pufendorf, on the 
other hand, will allow no force whatever to the consue- 
tudinary law of nations, and the Jus Gentium he declares 
to be solely determined by the law of nature.’ Thus, the 
inviolability of ambassadors he allows as part of the law 
of nations; but many privileges, universally allowed to 
ambassadors, he does not admit as part of that law. Gro- 


there was a previous edition published in England. Zouch (Latinised into 
Zoucheus) also wrote Elementa Jurisprudentia, and likewise a treatise on 
the Jurisdiction of the Admiralty, published in 1663. The former of these 
works does not concern the Law of Nations at all, and the latter not much. 
Zouch claims a much more extensive jurisdiction for the Court of Admiralty 
than is now allowed, demanding the right of cognizance of all contracts 
made on land respecting navigation and trade at sea: just the reverse is now 
the case, contracts made at sea being cognizable by the Court of Queen’s 
Bench. 

1 See Pufendorf, De Jure Nature et Gentium, Lib. II. c¢. iii. s. 23. This 
work was first published, according to Ompteda, in 1672. Pufendorf had 
previously published Elementa Jurisprudentia Universalis, in 1660; and a 
minor work, De Officio Hominis et Civis, appeared in 1673. 
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tius and Pufendorf thus tended to errors of an opposite 
description. Grotius, not proceeding from a settled basis, 
falls into the error of sometimes justifying what is un- 
sustainable by reason, by appealing to constant practice 
as the rule of right. Pufendorf, denying the sanction of 
the law of nations to any claim that cannot be deduced 
from the principles of abstract right, would introduce con- 
fusion by a disregard of the settled rules of intercourse. 
Each system is incomplete in itself, and needs the support 
of the other. In going from the writings of Grotius to 
those of Pufendorf, the reader feels that he has passed to 
the pages of a more reasonable writer, though of a less 
striking genius. ‘The work of Pufendorf is confessedly 
based on the treatises of Grotius and of Hobbes, and his 
writings are certainly improvements on the works of both 
those authors. An acquaintance with the works of Pufen- 
dorf was once esteemed part of the course of a liberal 
education; but, from the improved method in which ethical 
questions are now discussed, his writings are seldom con- 
sulted at the present day, unless by students as an example 
of an obsolete system, or, occasionally, for some state- 
paper where his opinion can be introduced. I confess 
that I found the study of his work very tedious, and of no 
great benefit; but the justice of his conclusions, although 
arrived at by a method now completely superseded, makes 
it always a point for a statesman when he can display on 
his side the authority of Pufendorf. 

The incompleteness of Pufendorf’s system for guidance 
in international relations attracted the notice of several 
writers, of whom the first was, I believe, Samuel Rachel, 
who had been professor at Helmstadt and Kiel, and who 
was afterwards minister of Holstein-Gottorp at the treaty 
of Nimeguen. His work, which appeared in 1676, is 
hardly known, even by name, in this country, and I have 
not been able to obtain a copy of it. From the account 
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of the work given by Ompteda and Kliiber, it must have 
been a valuable essay for that period,’ vindicating the 
necessity of studying the consuetudinary law as part of 
the law of nations, and combining this with the considera- 
tion of the law of nature as applied to states. Before 
Rachel, Dirr and Uffelmann, and after him, Pompeius, 
Zentgrav, Werlhof, Von Ludewig, Textor, Thomasius, 
Griebner, Glafey, Kohler, Reinhard, Stapf, Struv, and 
Ickstadt, produced treatises on the subject of the law of 
nations. Of some of these writers even the names were 
unknown to me till I met with them in Ompteda, and 
the others I had merely seen quoted in the margin of 
some German writer, excepting Thomasius, whom I once 
found referred to in a Russian memorial. The account 
of these writers given by Ompteda is not such as to 
invite a perusal, nor does it seem advisable for a student 
to loiter over the productions of this period. Their 
number, variety, and opposition, show at once that the 
science was attracting attention, and that it was still ina 
very unsettled condition. The treatises, interesting from 
their connection with the dawn of the science, had been 
published before this time, and the works most valuable 
in ascertaining the principles of the science, and in col- 
lecting the historical precedents relating to it, have been 
published since that period. 

But one writer of the latter half of the seventeenth 
century deserves rather more attention, Leibnitz, who, 
among his almost universal researches, gave some of his 
time to the law of nations. Of his Codex Juris Gentium 
Diplomaticus, the first part was published in 1693, and 
the second part in 1700 This work was a collection 
of every description of state-papers, the public and private 


1 Ompteda, Litteratur I. 276—283. Kluaber, Droit des Gens I. 24, note (c.) 
2 Leibnitii Opera, ed. Dutens Geneva 1768, Tom. IV. 285, 286. 
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agreements of sovereigns, national treaties and matrimo- 
nial contracts, public edicts, papers on commerce and navi- 
gation, declarations of war, forms of investiture and of 
deposition, of elections, of public ceremonies, of confisca- 
tions. Besides an attentive consideration of the collections 
of public acts then extant, Leibnitz informs us, in the 
Dissertation prefixed to the second part of the Codez, that 
he was assisted in his task by statesmen and men of letters 
in various parts of Europe, who forwarded to him manu- 
script copies of state papers, never before published. His 
Codex was a valuable addition to the science of the law 
of nations at that period, but it is now superseded by the 
greater value of more recent works, in which the instru- 
ments in the Codex are embodied. His two preliminary 
dissertations are, however, well worth perusal, the first 
as containing many valuable opinions on the subject of 
the law of nations, and the second from the account it 
gives of the collections of treaties then extant. Leibnitz 
did not himself attempt to establish any system of inter- 
national law by induction from public acts, his work being 
merely a collection of materials for such a purpose. Had 
he chosen to engage in such a pursuit, his treatise, pub- 
lished under the assumed name of Cesarinus Furstenerius, 
makes it probable that the result of his studies would have 
been very valuable. The Treatise referred to was occa- 
sioned by the refusal of some of the ambassadors at the 
treaty of Nimeguen, in 1678, to allow the same ceremonies 
to the plenipotentiaries of the princes of the empire, not 
being electors, as were allowed to the representatives of 
such Italian princes as the dukes of Mantua and Modena. 
It is curious to find such a mind as that of Leibnitz applied 
to the discussion of a debated point of etiquette, which 
seems more fit for the doubts of a master of the ceremonies 
than for the deliberations of a philosopher. But Leibnitz 
gives nearly two hundred quarto pages of Latin to the 
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subject, and really invests it with a sort of dignity from 
the skill and learning which he brings to his task. He 
exhibits great research into historical precedents, of which 
he makes a happy application, insisting with great force 
on the analogies which he brings forward; but the most 
remarkable characteristic of the work is the number of 
valuable opinions, and finely expressed sentiments, which 
are found intermixed with most curious facts, scattered 
about the treatise. Some of these will be subsequently 
quoted. The work of Leibnitz strikes the reader as the 
production of a rich and well-stored mind, that excited 
interest, and conveyed information, even by the incidental 
objects of its pursuit. 

In 1721 Heineccius wrote his treatise De Navibus ob 
vecturam vetitarum Mercium commissis. It was the most 
valuable treatise on the law of nations, as respecting 
maritime captures, that had then been published. Heinec- 
cius treats his subject with a constant reference to the 
principles of abstract right, at the same time that he 
considers the details of practice; and the decisions which 
he has pronounced, regarding questions of prize, have 
obtained a deserved weight as legal authority. He was 
a philosophical lawyer, whose acquaintance with business 
made him always think of principles with a reference to 
their application in practice, while his studies on the 
foundations of right gave him comprehensive views in his 
reasonings on international equity. His Elementa Juris 
Naturalis was translated into English in 1763, by Dr. 
Turnbull, who has contributed some valuable notes. It 
is an excellent work, and is as superior to its predecessors 
in the same course as the work first mentioned is to the 
previous treatises on prize law. It is curious to remark 
how near Heineccius was to using the principle of utility 
as a test of moral action. He says that the law of nature 
is identical with the will of God; that, to ascertain the 
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former we must explore the latter; and that the will of 
God is, that all men should be happy.’ Thus he has 
actually stated the basis of the principle of utility as the 
index to the law of nature; but he does not keep this 
principle in sight, and arrives at his conclusions by a 
circuitous route, after he had actually discovered a readier 
method. Still his works are worth consulting at the 
present day; especially the treatise De Navibus, etc., which 
should form part of the course of every student of the 
law of nations. 

Contemporary with Heineccius was Bynkershoek, whose 
writings on international law were rather posterior to those 
of the former author, the Questiones Juris Publici having 
been published in 1737: the treatise De foro Legatorum, 
had been published previously, I believe in 1721. Byn- 
kershoek, like Heineccius, was a jurist of the greatest 
eminence, and his writings on the law of nations are 
some of the most valuable that have appeared. He is one 
of the most convincing reasoners that have ever written 
on this subject; his writings are profound, and his argu- 
ments serried; but he is always clear, from the mastery 
which he appears to have of his subject: every thing is 
straightforward, with a complete absence of any artificial 
mysticism, and his works have the delightful attribute of 
seeming to be written from a love of the subject, and not 
with a reference to their author. His command of legal 
and historical illustration is very great, but his illustrations 
are always in point, and he does not fall into the error, 
which we have to lament in previous writers, of burdening 
his pages with superfluous quotations. Strong sense, and 
a healthiness of mind and feeling are the characteristics 
of Bynkershoek: he keeps equally aloof from visionary 
theories and from subserviency to precedent, and constantly 


! Lib. I. ¢. ii. ss. 77, 78, 79. 
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appeals to juris gentium magistra, ratio, testing the prac- 
tice of states by the reasonableness of their decisions. He 
has a vein of dry humor, occasionally introduced, which, 
however, relieves, without interfering with, the gravity of 
his matter; as, where he speaks of the controversy regard- 
ing tobacco being contraband of war, which he says ‘‘ went 
off in smoke,” in fumum abierat. His Questiones Juris 
Publici had been written, although not published, before 
he had seen the treatise of Heineccius, as Bynkershoek 
expressly informs us; and the decisions of these two 
writers receive a mutual support from their unconscious 
agreement. Bynkershoek enters into the details of prac- 
tice more than his contemporary: his discussions on ques- 
tions of prize are always satisfactory, and his decisions 
seem usually to be final, from the clearness with which 
he perceives the various bearings of his subject. It is with 
reason that his opinion is always regarded as a most 
weighty authority upon the law of nations. It might be 
inaccurate to say that he made law; but, like Mansfield 
and Stowell, his perception of right enabled him to discern 
what should be law, and the clearness with which he 
established his decisions gave a fixed settlement to prin- 
ciples that had before been but half ascertained. This 
characteristic of Bynkershoek places him in the same 
class with the great lawyers whom I have named, with 
whom I think it no diminution of their fame to rank 
Bynkershoek, though his mental character was inferior in 
some respects, especially in refinement, to that of the great 
British authorities whom I have mentioned. 


(To be continued and concluded in the next number. | 
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ART. II.—GERHARD’S STARKIE ON EVIDENCE. 


A Practical Treatise on the Law of Evidence. By Tuomas 
Srarkie, Esq. Eighth American Edition, from the Third 
English Edition. With Notes, and References to Amer- 
ican Decisions. By Bensamin Geruarp, Esq., New York. 
With the former Notes of THeron Metcatr. Philadel- 
phia: T. and J? W. Johnson, 1842. 


We owe another edition of the invaluable Mr. Starkie to 
the industry of Mr. Gerhard, of Philadelphia, who is able 
to find time, under the pressing cares of an active business 
life, to prepare more enduring proofs of his devotion to 
his profession. 

We are yet firm in the faith that Starkie’s is the best 
treatise on the Anglo-American law of evidence. There 
is no branch, indeed, of our law, which has undergone 
so few variations or departures from the parent stock as 
that which regulates proof. ‘The English law of real 
estate has, in many of its most distinctive features, been 
virtually abrogated throughout the Union. ‘The system 
of trusts has been, in some of the states, as in New York, 
very materially changed. We have laid down various 
rules of our own on sundry important points of commercial 
law. But the great body of the law of evidence remains, 
both here and in England, pretty much as it was sixty 
years ago, when attention was first extensively and public- 
ly drawn to it by the proceedings on the trial of that great 
criminal, Warren Hastings, — “‘the great proconsul,” who 
had done all in his power to fill the coffers and extend 
the dominion of one nation, by oppressing, impoverishing, 
and tyrannizing over another, and whose brilliant public 
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achievements seem almost to have effaced the memory 
of his enormous private crimes, was saved from the pun- 
ishment he so richly deserved, by the law of evidence. 
The system which preserved him has been transmitted 
to us in all its antique proportions. And the committee 
of the house, which found so much to censure and con- 
demn in the law on this subject, as it was then laid down, 
would find scope for almost the same animadversions at 
this day. 

It is not our intention, however, to discuss with Bentham 
“the rationale” of the law of evidence. Any one who 
desires to carp or to cavil at “the perfection of human 
reason,” will find the work done to his hands in the five 
octavos of the English philosopher. It was rather our 
intention, in a few paragraphs, to speak of the different 
treatises which our libraries possess on this fundamental 
branch of the law, without a thorough knowledge of which 
no one can pretend to be an accurate, or, which is quite 
as important, a ready lawyer. 

Phillips’s treatise, a clear and simple one, has been fairly 
swamped — drowned out —by the notes of judge Cowen. 
This last edition is a huge collection of all the cases 
decided in every part of this branch of the law. But such 
is the arrangement; so constantly have you to turn from 
text to notes, and from notes back again to text, —so little 
is order preserved, —that we cannot consider it by any 
means so valuable as it might have been made. It is 
necessary to the library. But it is a necessary evil. It 
proves very conclusively the great learning of the judge 
who prepared it. But it is not arranged so as to be by 
any means a convenient work of reference. What you 
want you may safely swear is there. It is within a few 
inches of your nose: but how to find it? 

Mr. Greenleaf’s treatise is a very valuable one, and 
breathes throughout the ‘“/lucidus ordo,” in which judge 
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Cowen’s work is so deficient. Besides being most mani- 
festly the work of an accomplished common law scholar, 
it is imbued with that love of the civil law which Mr. 
Justice Story has done so much to implant among us, 
and which, by carrying us back to the fountains of juris- 
prudence, elevates, purifies, and strengthens, the legal 
reasoning. Mr. Greenleaf’s treatise is an elegant work; 
a delightful one for the student, extremely valuable for 
the general reader, and entirely adequate as a guide to 
the general principles of the system. But it does not, — 
as is apparent from its size alone, — it does not and cannot 
pretend to be a compilation of the entire law. Many cases 
are omitted, or merely noticed by the titles in such a way 
as to impose a further examination on the searcher. 

Mr. Starkie’s treatise, however, is what judge Cowen’s 
purports to be —a collection of the whole body of the law 
on the subject. And the arrangement, moreover, is pre- 
cisely adapted to this end. It is arranged under heads 
which answer to the subjects of litigation, Trover, Bills 
of Exchange, Slander, Libel, etc. etc., and thus forms an 
entire treatise on the law of nist prius. It is, in truth, 
what Buller’s book was in his day, together with what 
Greenleaf’s is in ours. It contains the general principles, 
together with the application to each particular subject. 

It is very true that there are some heads embraced in it, 
of no value to the American lawyer. But this is a second- 
ary objection. If it contains something that we do not 
want, it certainly holds every thing that we do, and ar- 
ranged in such way that it can readily be found. 

We consider every new edition of it, therefore, an acqui- 
sition to the library. 

This one before us is full of proofs of Mr. Gerhard’s 
industry and research. ‘The American cases, of which 
it contains a very great additional number, are generally 
cited not merely by their titles, —a very insufficient and 
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unsatisfactory mode,— but by a brief abstract of the de- 
cision (for which a few words is often enough), stating 
its purport, and which is generally sufficient to show the 
examiner whether it is desirable to turn to the case itself 
or not. Of Mr. Gerhard’s own notes, which show great 
industry and research, we would particularly call attention 
to those on Declarations as a part of the Res Geste, Book 
Entries with Oath, Account Render, and Attorney. 

There is no branch of the law which more frequently 
exercises the practitioner's mind than the one we are 
now considering. The great majority of demands may 
be resolved into a few large classes, where the right is 
very nearly similar. But the means of establishing that 
right are of course extremely different. ‘‘ What can you 
prove?” and ‘“‘How can you prove it?” are the two 
inevitable questions of tiie lawyer to the client. The 
result of the suit constantly depends, not on the real right 
between the parties, but the mode of establishing that 
right; and we every day find lacune, where the principle 
is not established, or where it has been settled both ways. 
For instance, this case came recently under our observa- 
tion: A man marries, and has daughters; his wife dies. 
He then lives with another woman, and has several child- 
ren, one of whom is a son. ‘They separate, after years 
of cohabitation —he declaring that there was never any 
marriage or contract of marriage between them. He be- 
comes lunatic, and among his papers is found a letter 
from the female, admitting repeatedly and distinctly that 
she was his mistress, and that her children were illegiti- 
mate. A reference to a master is ordered by the court of 
chancery, to report a committee of his estate. ‘The com- 
mitteeship is claimed by the son of the second bed, on the 
ground of his being the eldest male heir. ‘This is resisted, 
on the ground of his alleged illegitimacy. Query, is the 
mother’s letter evidence, or must she be called? It will 
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be found an open point. In Rex v. Branley, (6 T. R. 330,) 
the declarations of living persons were admitted in matters 
of pedigree ; while all the text-books speak of the declara- 
tions of deceased persons only. In Jackson v. Cowles, 
(8 'T. R. 128,) similar evidence was admitted. But judge 
Cowen, in his notes, (Vol. II. p. 618,) intimates a doubt. 
Here is a question of legitimacy, property, and character 
involved, resting entirely on a rule of evidence. 

Take another case from the books. The English statute 
of frauds requires the agreement to be in writing, and 
under this it was held, both in England and generally 
in this country, that a consideration must be contained 
in the agreement. It was also held, however, not to be 
necessary to set forth the consideration with any particular 
fullness or accuracy ; that it was sufficient, if by inference 
or construction it could be made out; it was held enough, 
in one case, if it could ‘‘be spelt out.’ The revisers of 
the New York statutes, in 1830, quite unnecessarily altered 
the phraseology of this act, and declared that, in the 
specified instances, ‘‘the agreement should be void, unless 
such agreement, or some note or memorandum thereof, 
expressing the consideration, be in writing.” Upon this, 
the supreme court of the state of New York held, in 
Parker v. Willson, (15 Wend. 343,) that the consideration 
could no longer be inferred, but that it must be distinctly 
expressed. They have now, in Douglas v. Howland, (24 
Wend. 35,) retraced their steps, and have fallen back upon 
the old rule of the English law, holding the New York 
statute to require no additional strictness. Independently 
of the propriety of standing in “‘the ancient paths,” the 
latter is doubtless the wiser decision. 

So fluctuates the law under the influence of time, modi- 
fied opinion, advancing civilization, changing habits, and 
the hardship of individual cases. 

A very interesting inquiry might be made into the ex- 
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pediency of any statute of frauds. The English or the 
American judge does not seek to do justice in the particular 
case before him. He only endeavors to apply a rule 
which he is taught to believe will, as a general thing, 
in the great majority of cases, do justice. In this respect, 
the object of the English judge may be considered as very 
inferior to that of some judicial officers, whom he would 
otherwise be disposed to suspend naso adunco. 

The Mussulman judge, as we understand the matter, 
is embarrassed by no rules of evidence, and very few 
rules of law. He does not trouble himself with the 
question whether the promises are in writing or oral; 
whether the witness can gain or lose by his decision. He 
endeavors to do right between the parties. 

The English judge is the mere organ of a system. He 
may —he constantly must perceive that he is the agent 
of fraud; that his decision cheats an honest man and 
benefits a knave. But he cannot avoid it. An inexorable 
destiny, precedent, urges him on. 

If this be true, we should certainly be careful to see 
that these inflexible rules are in the main wise. And an 
inquiry into the statute of frauds would necessarily lead 
to an inquiry into the whole system of evidence. In the 
bill introduced into the New York legislature last winter, 
drawn by Mr. Field, the objection of interest was entirely 
done away. And we see it stated that lord Denman has 
recently introduced a bill into parliament, to the same 
purport. Yet the objection of interest can be, as a general 
rule, much more easily obviated in practice than those 
difficulties growing out of the statute of frauds. In New 
York, especially, (since the case of Lake v. Auburn, 17 
Wend. 18, authorizing the tender of an indemnity to the 
witness against the demand or claim which would other- 
wise disqualify him,) there need be no frequent risk of the 
loss of testimony on this score. We should be glad if any 
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one would make a summary of the cases on the statute 
of frauds, and strike a balance, to see whether the defence 
has not, in a majority of instances, been a fraudulent or 
inequitable one. In every proposed reform of the law, 
we could wish that more attention were paid to the French 
code; based on the civil law, but adapting itself to the 
active concerns of life, and the intricate relations of modern 
affairs, it necessarily must be full of suggestion to the 
legislator’s mind. This has occurred to us from the fact 
that the principle of the statute of frauds is very widely 
extended, in France, beyond the limits which it occupies 
with us. 

Any money demand for a sum over thirty dollars must 
be established by written proof, except in certain specified 
instances. C. C. 1315 to 1348. 

We very cordially recommend Mr. Gerhard’s book to 
the profession. . 2. 


ART. IIl.—LIFE OF LORD ELDON. 


[The life of the late chancellor, lord Eldon, who held the seals for more than 
a quarter of a century, and was a living oracle of the law within the recollec- 
tion of most members of the profession, occupies a much larger number of the 
pages of the Law Magazine, than are devoted to any of his predecessors. Our 
abridgment will be proportionably long. It is taken from volumes xx and xx1. 
of that journal.] 


Great, good, and just, the commencing words of Montrose’s 
beautiful eulogy of his sovereign, are the very epithets due 
of special right to the subject of this memoir. The son of 
a small dealer in shipping coals, he filled, for a quarter of a 
century, the highest place of trust and power that can be 
filed by a subject; acting as public prosecutor in times of 
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anger and faction, he had no private enemy ; presiding for 
twenty years in the highest court of judicature, one only of 
his numerous and momentous judgments, involving millions 
of property, has been reversed. 

Mr. William Scott, lord Eldon’s father, is described to 
have been a worthy, pains-taking man, but not remarkable 
above others in his calling. Mrs. Scott (talent is generally 
inherited from the mother) was distinguished for her shrewd- 
ness, and had the singular felicity, living till ninety-one, in 
recompense for length of years, of seeing both her sons, who 
had chosen the law for their profession, advanced to the 
judgment-seat. A proud and happy mother, she just lived 
long enough to learn that her youngest and favorite son was 
ennobled, and then died in peace. Both William and John 
were fine-looking, clever lads; in high favor with their mas- 
ter, from their quickness of apprehension and strength of 
memory. ‘They would take home such an ample portion 
of the Sunday sermon, that a stranger might have suspect- 
ed they had eked out what they remembered with invention. 
John was the younger by six years, and of a less joyous 
temperament than his elder brother, but generally beloved 
for his kind and gentle disposition. He was well grounded 
in the classics for slender cost, as the son of a freeman, at 
that most valuable institution, the Newcastle Grammar 
School; and when his father positively refused to incur the 
expense of an university education for his youngest as well 
as oldest son, the rev. Mr. Moises, the liberal and able head 
master, offered himself to bear all charge, that such abilities 
might not be wasted in trade. He survived to witness the 
splendid effects of his training, and but for his native mod- 
esty, and aversion to change, might have secured high pre- 
ferment from those justly grateful pupils. 

At the early age of fifteen, John Scott took his seat for 
Oxford, in the old and heavy Newcastle coach, that still af- 
fected some pretensions to dignity, with its ancient armorial 
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bearings, and well-known motto, ‘sat cito si sat bene.” 
He was matriculated a commoner of University College on 
the fifteenth May 1766. He had the advantage of his elder 
brother’s public and private tuition, and became so early 
and so ripe a scholar, that on July eleventh, 1767, University 
College did itself honor by electing him a fellow. In Feb- 
ruary 1770, he took his B. A. degree, one of the most cele- 
brated boy bachelors since the days of cardinal Wolsey ; 
and in the following year gained the single chaplet of dis- 
tinction with which Alma Mater then permitted her studi- 
ous sons to wreathe their. brows — the chancellor’s prize of 
twenty guineas for an English essay ‘‘on the advantages 
and disadvantages of foreign travel;’’ a good but difficult 
subject for a body of youths, who must draw from books 
alone any acquaintance with the proposed subject of dis- 
cussion. 

To his triumph in the Sheldon theatre lord Eldon would 
often revert with honest pride and pleasure, and dilate on 
the encouragement it afforded him in his future exertions. 
That these honors form no very insufficient test of merit, is 
evidenced by the circumstance that three other judges in 
his time should have gained similar distinctions — lord ‘l'en- 
terden, Mr. Justice Taunton, and Mr. Justice Coleridge. 
The first, in addition to the English essay ‘on the use and 
abuse of Satire,’ carried off the prize for an elegant Latin 
poem; and the last, besides the Latin prize poem and the 
two prize essays in the same year, had the singular and 
unexampled honor not only of a double first class, but of 
standing alone in that class. Lord 'Tenterden would refresh 
his wearied spirits after a hard day in court with the com- 
position of Latin verses, generally alcaics or sapphics, or 
some botanical subject. Lord Eldon rarely indulged in 
classical allusions, probably thinking them misplaced in 
grave matters of equity, and rather astonished his court in 
lord Byron’s case by declaring that he had in the course of 
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the last long vacation — ‘inter sollicite jucunda oblivia vi- 
tee ’’ —read the Paradise Lost from beginning to end. Yet 
with him the love of classical studies was suppressed for a 
time, not extinguished. On his retirement he resumed the 
reading of the Latin poets, and often amused himself by 
marking with a pencil some favorite line from Horace or 
Virgil applicable to the surrounding scenery, when wheeled 
about his grounds. The old man, in the last few tranquil 
years of life, felt a placid delight in resuming the studies of 
his youth, to which period we must now, after this digres- 
sion, reconduct him. 

Young Scott descended from the rostrum, with the plau- 
dits of ‘‘ troops of friends ”’ 
viction at his heart that the distinction he had won was only 
an earnest of future triumphs. It emboldened him to take 
a rash step, which was deemed ruinous at the time, and 
wholly subversive of his bright hopes and prospects —a 
runaway marriage. He had long exchanged vows of aflec- 
tion with a lovely girl at Newcastle, Elizabeth, the eldest 
daughter of Aubone Surtees, Esq., a banker of that town; 
and, failing to obtain the consent of her friends to the union, 
he hastened down in the first flush and glow of success to 


ringing in his ears, and the con- 


persuade an elopement. ‘‘See what Jack Scott has done!” 
was the joyful exclamation of his old master, as he entered 
the school-room with a glistening eye, and the open letter 
in his hand, announcing that his favorite pupil had obtain- 
ed the university prize. ‘‘ Jack Scott has run off with Bes- 
sy Surtees, and the poor lad is undone,” was his sad augury, 
when the news of the flight to Scotland (the youth was only 
twenty, and the object of his affection eighteen) shortly fol- 
lowed. His nearest relatives joined in the same sorrowful 
forebodings. ‘‘I suppose,” said Mr. William Scott to an 
Oxford friend, when the intelligence first transpired, ‘that 
you have heard of this very foolish act of my very foolish 
brother.” His friend answered that he certainly had; and 
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added, ‘‘ but I hope that it will turn out better than you an- 
ticipate.” ‘‘ Never, sir,” replied Mr. Scott, ‘he is com- 
pletely ruined ; nor can any thing now save him from beg- 
gary.” ‘You do not know,” continued his brother, ‘‘ how 
very unhappy this makes m2; for I had good hopes of him 
till this last confounded step has destroyed all.” So far from 
destroying, this very step completed and perfected all. How 
little do we know the ways of providence toman! The road 
to ruin, as all his kinsmen deemed it, though strait and rug- 
ged at the first approach, soon widened into a smooth and 
primrose path, and led directly on to fortune. Mr. Scott 
carried off his ‘‘ bonny bride” from one of the upper win- 
dows of his father’s house in Sand-hill, Newcastle. The 
marriage was not solemnized by the blacksmith at Gretna 
Green, as commonly reported, but by a minister of the Scot- 
tish church at Haddington, near Edinburgh. Miss Surtees 
had the advantage of a beautiful face, and a figure, which 
continued even to an advanced age uncommonly good. 
When an old woman, she was accustomed in the morning 
to wear a sort of habit, and her own hair dressed with pow- 
der, and when her back was turned to you, from her slen- 
der person and light step you might have mistaken her for 
a girl. But the qualities of the heart surpassed even her 
personal attractions. She would sit up with her husband 
during his midnight studies, watching him with silent affec- 
tion, and moving about on tip-toe that she might not disturb 
the connection of his thoughts. It was probably the recol- 
lection of this period, that gave the faithful wife so strong a 
hold on the affections of her husband in advanced life. For 
several years after marriage, their mode of living was ne- 
cessarily very retired, and she then contracted an indisposi- 
tion to society, which was never laid aside. After the run- 
away match of lady Elizabeth Repton, lord Eldon’s eldest 
daughter, one of his connections told the chancellor that he 
really ought to force lady Eldon into society, in order to 
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chaperon the remaining daughter ; he replied, ‘“‘ when she 
was young and beautiful, she gave up every thing for me. 
What she is, I have made her, and I cannot now bring my- 
self to compel her inclinations. Our marriage prevented 
her mixing with society when it might have afforded pleas- 
ure ; it appears to give pain now, and why should I inter- 
pose?’ A gossiping and censorious world has made itself 
busy with her habits of thrift; and few in society but must 
have heard some amusing anecdotes of this disposition, ex- 
aggerated doubtless for effect, yet having some foundation 
in truth. The state of Mr. Scott’s finances compelled a rigid 
system of economy in the first years of their union, and 
the habit became too inveterate to be wholly overcome, when 
it might have been gracefully discarded. But this enduring 
infirmity, which the necessities of her husband had engrafted 
on a better nature, evinced the depth of conjugal love, and 
appears to have passed unnoticed and unrebuked, liberal as 
he is proved to have been. It is said that a difference of soil 
and climate will change the precious herb into a weed ; and 
we may attribute to a sudden alteration in circumstances 
the excess of this unseemly habit. 'To further censure that 
excellent wife and mother is not even in the judgment of 
the censorious amenable. About three years before his 
death, when an old north-country friend came over to see 
him at Rushyford, lord Eldon observed to him, “I know 
my fellow townsmen at Newcastle complain of my not 
coming over to see them, but how can I pass that bridge ?”’ 
It was the bridge that looked upon the Sand-hill. The eyes 
of the old man filled with tears, as he mused upon the mem- 
ory of the dead, and he exclaimed, after a pause, ‘ poor 
Bessie! if ever there was an angel upon earth, she was 
one!” He then alluded to his own career, and observed, 
‘the only reparation which one man can make to another 
for running away with his daughter is to be exemplary in 
his conduct.”’ 
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How much the partner of his fortunes contributed to their 
advancement was gracefully alluded to by the late king 
George IILI.; ‘‘on a very interesting occasion lord Eldon,”’ 
says Mr. Wilberforce, in his Diary, “had just received the 
Great Seal, and I expressed my fears that they were bring- 
ing the king too soon into public after his late indisposition : 
‘you shall judge for yourself,’ he answered, ‘from what 
passed between us, when I kissed hands on my appoint- 
ment. The king had been conversing with me, and when 
I was about to retire, he said, ‘give my remembrances to 
lady Eldon.’ I acknowledged his condescension, and inti- 
mated that I was ignorant of lady Eldon’s claims to such a 
notice. ‘ Yes, yes,’ he answered, ‘I know how much I owe 
to lady Eldon. I know that you would have made your- 
self a country curate, and that she has made you my lord 
chancellor.’ ” 

The rumor generally circulated that Mr. Surtees refused 
all intercourse with his son-in-law, from the period of the 
marriage till he rose into consideration, and that his lordship 
then in his turn, having rejected the interested overtures to 
renewed intimacy, placed the seal on a commission of bank- 
ruptcy against his father-in-law, is wholly untrue. The 
facts were these : —a few days after the performance of the 
marriage-rite at Haddington, the bride received a letter of 
forgiveness, and shed tears of joy over her younger brother, 
who was its bearer. She and her husband returned to his 
father’s house, remained there about a week, and then re- 
moved to the residence of Mr. Surtees, where they lived some 
months, and until they removed to Oxford. This gentleman, 
for probity and kindly feeling, was popular beyond any man 
in Newcastle. One of the first members of the corporation, 
a wealthy banker, and receiver-general for the counties of 
Northumberland and Durham, he suffered no reverse of for- 
tune, but lived expensively, and died rich. On his death, 
an active member of parliament, and two of his younger 
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sons, continued to conduct the affairs of the bank. But the 
business was carried on in a bold speculating spirit, without 
sufficient care on the part of the principals to every-day de- 
tails. In a time of public pressure it therefore failed. We 
have shortly alluded to these matters of private history, that 
Wwe may rescue the memory of lord Eldon from a charge of 
vindictiveness, to which he was in thought and deed a stran- 
ger. 

The statement that Mr. Scott had at this period a narrow 
escape from being a grocer is equally apocryphal. It has 
been reported, that, during his stay in his native town, a 
very honest and wealthy inhabitant, a grocer, who had long 
known his father and been intimate with the family, called 
upon him, and proposed, as he had himself no children, that 
he should join him in business. Mr. Scott, we are assured, 
did not altogether decline the offer, but said that his final 
determination must depend upon a letter he expected to re- 
ceive the next day from Oxford ; that he had written to his 
brother, and should be guided in his future plans by the 
answer he might receive. ‘That answer was a very kind 
one, and determined the question that he was not to bea 
grocer. ‘The offer might have been seriously made, but 
could not have been contemplated in earnest by the young 
bridegroom, whose prospects, however discouraging, were 
far from being so desperate as must be inferred from his 
pausing over such a proposal. On his brother’s invitation, 
he returned at the close of the long vacation to Oxford. It 
had become necessary from the monastic celibacy enjoined 
by the university statutes, that he should relinquish his fel- 
lowship. But after this formal relinquishment, a year’s 
grace is still allowed to the party vacating, during which 
he is permitted to retain the emoluments of his fellowship, 
and to accept in his turn any college living that may fall 
vacant. In the whole of this period Mr. Scott steadily pur- 
sued his legal studies, both in compliance with his brother’s 
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wish, and in order, as he himself expressed it, that he might 
have two strings to his bobw;—that he might enter the 
church, if a living should fall vacant, and, if not, might 
follow the law. Fortunately for the lingering fellow, the 
year of grace passed away without presenting any induce- 
ment to the church, and on the 28th of January, 1773—a 
day that should ever be held sacred by the members of that 
society — Mr. Scott was admitted a student of the Middle 
Temple. With the exception of keeping term, however, he 
continued to reside in or near Oxford; for some time in 
lodgings, afterwards at the parsonage-house at Wordeaton, 
and subsequently in the principal’s lodgings in New Inn 
Hall. During this time, in order to increase his income, he 
took a part in the tuition of university college in conjunction 
with his brother, and Mr. Fisher, the master of the charter- 
house. He also read lectures as the deputy of sir Robert 
Chambers, the Vinerian professor of common law, through- 
out the years 1774— 1776. For this service he had the use 
of the professor’s house at Oxford, and the sum of sixty 
pounds a-year. ‘T’o his brother’s liberality he was also a 
willing debtor. While the young married couple continued 
to reside within a short distance from Oxford, Mr. Scott was 
in the habit of supping with them every Sunday, and on 
wishing Mrs. John Scott good night, regularly, as each 
quarter of the year came round, formally, but kindly and 
in silence, would slip a check into her hand for the sum, it 
is believed, of twenty-five pounds. 

Resolved not to add the guilt of ingratitude to that of in- 
discretion, and full of the youthful ambition which his early 
trophies had kindled, ‘aliquid jamdudum invadere mag- 
num,” Mr. Scott applied himself with such unremitting 
diligence to the severe studies necessary for securing suc- 
cess, that great fears were entertained by his medical friend 
and adviser lest he should undermine his constitution. On 
one occasion he thought it right to remonstrate with his pa- 
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tient, and to urge him to less mental exertion and fatigue. 
“It is no matter,” said the late chancellor, ‘‘I must either 
do as I am now doing, or starve.’ We have his own au- 
thority for saying that he read, according to lord Coke’s 
advice, ‘‘haud multa sed multum,” that he read hard, and 
read to weigh and consider — that he rose as early as four 
o’clock in the morning, was abstinent in his meals, and fru- 
gal of repose. When fondly dwelling on those laborious but 
not unhappy days, the old peer would confess to the habit 
of sitting up late at night over law books with a wet towel 
tied round his head —a practice much in favor with hard 
livers in the day-time and close readers at night, but which 
he adopted, not as a febrifuge, but a preventive of sleep. 
By close and continuous application — by never diverting 
his mind with the dissipation of desultory reading — by 
regular methods of study, and a constant recurrence to first 
principles, he not only acquired such an intimate acquaint- 
ance with the cases in the books as to know the very page 
in Vernon and the old reports, with the names of the parties, 
but was enabled to test each particular decision with former 
precedents, to mark the exact degree of accordance, and 
distinguish the minute points in which they might severally 
differ. He entered on his profession with a stock of learn- 
ing that would not have disgraced the Bench, and on the 
ninth of February, 1776, having his mind (to apply a dic- 
tum of lord Ellenborough) saturate with law, was called to 
the bar by the society of the Middle Temple. Quitting Ox- 
ford as a permanent residence, he took a small house in Ca- 
rey street, and for two years studied conveyancing in the 
chambers of Mr. Duane. They were called by himself two 
not unprofitable years, and so thoroughly imbued him with 
the love of abstracts, and the art of drawing, that he was 
considered in after-life a better conveyancer than lord Red- 
esdale, though not equal to that most eminent chancery law- 
yer as a draftsman in equity. His daily practice exempli- 
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fied the pithy aphorism, which he subsequently made to the 
young Grants, that to succeed in the legal profession, one 
must live like an hermit and work like a horse. 

There has been much good sympathy wasted on the long 
and dreary interval which is presumed to have intervened 
between Mr. Scott’s call to the bar and his introduction to 
business. ‘The mention of his name in the reports, and his 
acceptance of a silk-gown within seven years from the date 
of the call, go far to disprove this generally received but 
erroneous opinion. Thanks to his wife’s connexions, and 
the active zeal of Mr. Surtees, even the second probationary 
year did not pass away' without presenting the welcome 
tribute of a general retainer from the corporation of New- 
castle, and the guiddam honorarium in the shape of heavy 
fees from some of its wealthy merchants. By means of a 
letter to lord Darlington, written, we are assured, at his son- 
in-law’s instigation, to solicit that nobleman’s interest with 
lord North or lord Thurlow, the young barrister received 
the snug little appointment of a commissioner of bankrupts. 
To the same private but powerful intercession he was also 
indebted for the duke of Northumberland’s professional bu- 
siness. When the duke was commander-in-chief of the 
northern forces during the American war, his head-quarters 
were fixed at Newcastle, and he became the occasional guest 
of Mr. Surtees. Mrs. Scott was at that period staying at 
her father’s, with her infant son John. ‘This distinguished 
visiter would often take the little man on his knee, calling 
him his captain, and saying laughingly, that he should soon 
be in his regiment. He did not forget the father, then al- 
most unknown, when urging before the lords some obsolete 
claim of the Percy to an office held by the Ancaster family, 
and in right of his wife by lord Gwydir. ‘‘I consider the 
fee,’ said Mr. Scott, ‘‘as only a handsome way of giving 


' The fruits of the first year were given for pocket-money to the wife — she 
received half a guinea! 
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me twenty guineas a-day for walking down to the house of 
lords.” 

In Brown’s chancery cases, so early as February, 1779, 
we read of Mr. Scott, as junior to Ambler and Madocks, 
arguing the nice point whether the word “relations” ina 
will were restricted to the next of kin within the statute of 
distributions. In the same year an instance of his acumen 
is recorded, in a case for specific performance of an agree- 
ment for lease of a house. ‘The bill called on Dr. Compton 
to produce the original letter containing the agreement, and 
to provide for his not producing it, procured a copy in their 
possession to be stamped. Mr. Scott, for the defendant, ob- 
jected that the copy could not be read, because the original 
was in court, and that the original letter could not be read 
because it was not stamped: he contended that it could not 
now be stamped, because the twenty-one days limited by 
act of parliament had expired. ‘The case stood over, and 
meantime the plaintiffs, by good management, contrived to 
get possession of the original document, and had it ready 
stamped for the morrow. From the singular inaccuracy of 
Mr. Brown as a reporter, and his slovenly manner of hud- 
dling over cases, a very faint and feeble and indistinct notion 
is conveyed of Mr. Scott’s arguments. When quarrelling 
on the bench with one of the judgments of his predecessor, 
lord Eldon said, “that he should have no reason to com- 
plain if he had urged the case on the court in the shameful 
way he is represented, or rather misrepresented, to have 
done, by Mr. Brown, in total ignorance of his meaning. 
The printed report gave no idea even of the scope of his 
observations.”’ 

For an able description of his mode of pleading, we are, 
however, indebted to a contemporary publication, ‘ Strict- 
ures on the Lives of eminent Lawyers.”’ ‘ His speaking is 
of that subtle, correct, and deliberate kind, that has more the 
appearance of written than of oral eloquence. He branches 
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forth his arguments into different heads and divisions, and 
pursues the respective parts through all their various rami- 
fications, with such methodical accuracy, that argument 
seems to rise out of argument, and conclusion from conclu- 
sion, in the most regular and natural progression; so that 
those who are not acquainted with his practice, would sus- 
pect that he had studied and prepared his speeches with the 
most diligent attention; while others, who are acquainted 
with the business of the courts, feel their admiration and 
surprise increased from the knowledge that a man of his 
extensive business, so far from studying what he shall say, 
can scarce find time to glance his eye over the numerous 
papers that come before him. He is also particularly distin- 
guished for his aptitude and ingenuity of reply. His sys- 
tematic mind seems to methodize, with inconceivable rapid- 
ity, the arguments of his opponents. In the short space of 
time between the pleadings of his adversary and his reply, 
every thing seems digested and disposed ; and his mode of 
replication seems planned in the nicest order. He will fre- 
quently take up the concluding argument of this opponent ; 
or at other times seize upon some observation which has 
fallen in the middle of the adverse speech. Here he will 
begin his attack ; and proceeding by his usual clear and de- 
liberate method, pursue one regular chain of reasoning till 
he has confuted, or at least replied to, every proposition ad- 
vanced against him.” 

But though the pages of Mr. Brown fail totally in reflect- 
ing the genius and acquirements of the advocate, they give 
the names of the counsel employed, and thus show indi- 
rectly the effects of his arguments. His name occurs rarely, 
and at distant intervals, in 1779 — occasionally in the begin- 
ning of 1780, more frequently in the latter end of that year 
—still more frequently, and often as leader, in 1781 and 
1782 — and perpetually in 1783. So inaccurate is that ec- 
centric gentleman, Mr. Bentham (we quote fiom his “‘ Indi- 
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cations respecting Lord Eldon’’) in his statement “that Mr. 
Scott waited the exact number of years it cost to take Troy, 
and had formed his determination to pine no longer, when 
providence sent an angel in the shape of a Mr. Barker, with 
the papers of a fat suit, and a retaining fee. He became an 
old clerk, was a favorite at court, and had his entrées. 
Without an extra stock of powder in his hair, never durst 
the plenipotentiary approach the presence.” 

Passing over the precision and fears of this powdered 
functionary, we may find in the conversation of lord Eldon, 
and his colloquial anecdotes of early life, a solution of the 
exaggerated opinion which Jeremy Bentham and others 
have formed as to the extent and duration of Mr. Scott’s 
preliminary struggles, far less than those which many able 
judges have undergone, and which he soon surmounted in 
comparison with the ordeal which the majority of barristers, 
quadrupled at the present day, must expect to pass. In the 
fond recollections of former days, the chancellor may have 
unwittingly heightened the doubts, the difficulties, and em- 
barrassments, which ushered in his professional career, and 
placed in two strong a contrast the clouds and mists which 
hung over its commencement with its meridian brightness, 
and the subdued glories of its close. Not meeting with the 
full suecess in London, which his merits and reading de- 
served above some twelve or fourteen competitors at the 
chancery bar, and laboring under that feeling of diflidence 
and despondency which is natural to sensitive genius, he 
sighed, as the father of a family, for the lucrative ease of 
his native place, and would have bartered the hopes of am- 
bition for relief from domestic anxieties. His triumphant 
argument, however, in the celebrated case of Ackroyd v. 
Smithson, (reported in | Brown’s Chancery Cases, 505,) 
and delivered by him on the twentieth March, 1780, when 
he had just completed his fourth year at the bar, gave the 
nonsuit, as Erskine technically termed it, to the notion of a 
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provincial life. The following account of this cause was 
given by lord Eldon to a venerable judge still living, but re- 
tired from the laborious duties of the bench. A testator had 
left some land to be sold, and the proceeds to be divided 
between two parties. One of these died in the life-time of 
the testator, and thus a contest arose for his share of the 
proceeds between the party entitled to the other share and 
the residuary legatee. On the hearing before the master of 
the rolls, Mr. Scott received a guinea brief to consent on 
the part of the heir-at-law. He consented accordingly on 
behalf of the heir, and the suit was decided in favor of one 
of the other claimants. But there was an appeal from the 
decision of the master of the rolls, and when the case came 
on to be argued before the lord chancellor, Mr. Scott again 
received a guinea brief to consent for the heir. On this oc- 
casion he hesitated to adopt his former course, saying, that 
though he did not feel justified in the first instance in advis- 
ing aclaim on the part of the heir, yet now that he had 
heard the case argued on the former trial, he thought a good 
deal might be said in his favor. ‘The attorney replied, that 
his present instructions did not authorize him to do more 
than consent, and went away; but returning the next day, 
fully authorized Mr. Scott to take whatever course he might 
deem most advisable. ‘The other parties accordingly argued 
their several claims with such success, that lord Thurlow 
asked what could be said on the other side. Mr. Scott then 
contended at great length, and with consummate ability, 
that the testator had only ordered the land to be sold for a 
particular purpose, which had failed, namely, the benefit of 
the party, who died in his life-time, and therefore as a lapsed 
legacy of land, or land undevised, it must go to the heir-at- 
law. At the conclusion of his elaborate argument, lord 
Thurlow confessed that he had been greatly startled by the 
force and novelty of the topics urged upon him, and must 
take time to consider his decision. He ultimately decided, 
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with many compliments to the advocate for his ingenuity, 
in favor of the heir-at-law. The next morning (to apply 
lord Byron’s emphatic account of his sudden success) Mr. 
Scott ‘awoke, and found himself famous ’’ — the acknowl- 
edged favorite of the chancellor, and in high esteem with 
the solicitors of the court. In the year following he refused 
a mastership in chancery, averaging an annual income of 
more than two thousand pounds, aspired to a silk gown the 
next year, received his patent of precedency and the pres- 
entation to a snug borough in 1783, and thenceforward took 
his place in the first ranks of those happy and so much en- 
vied lawyers, who 


‘From morn to night at Senate, Rolls, and Hall, 
Plead much, read more, dine late, or not at all.” 


In the spring of the same fortunate year, we believe 1781, 
though Mr. Montagu places it a year later, Mr. Scott re- 
ceived his first introduction to the lucrative committee busi- 
ness of the house of commons. The lucky chance to which 
he owed his first step, and therefore most difficult, across the 
threshold of the house, is thus related by that learned gen- 
tleman, and his narrative bears all the marks of authenticity. 

In the spring of 1781, in consequence of the occupations 
of Mr. Cowper not permitting him to attend as counsel in 
the Clithero election petition, for which he was retained, 
and Mr. George Hardinge refusing to act as leading counsel, 
when. he was retained only as junior, the solicitor for the 
petition resolved to entrust the conduct of the cause to Mr. 
Scott. After he had retired to bed, he was awakened by 
the offer of the brief in the matter, which was to be argued 
the next morning before a committee of the house of com- 
mons. Mr. Scott, after some deliberation, said, ‘it is at this 
short notice impossible for me to argue the case; but if you 
will be content with my stating the facts to the committee, 
and they will grant me a short indulgence, I will endeavor 
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to make myself master of the law, and will do my best.” 
With this condition the solicitor was satisfied. 

Mr. Scott was ready before the morning with a knowl- 
edge of the facts, and addressed the committee. Having 
stated his case at some length and with great perspicuity, 
he explained the situation in which he was placed, and his 
unavoidable inability to do any justice to the merits; ‘I 
hope,” he added, ‘‘ that I am not improperly trespassing by 
venturing to solicit a few hours’ indulgence.” It was in- 
stantly granted. The ability which he had manifested was 
soon circulated through the profession, with the report that 
he had resolved to leave London. Mr. Mansfield and Mr. 
Wilson, two eminent counsel, conjured him not to leave 
Westminster Hall. They assured him that his success was 
certain; and Mr. Wilson (afterwards a judge of the com- 
mon pleas) added, ‘‘ that the want of money ought not to 
deter him, for the assistance of money was ready to be prof- 
fered, and that he had the small sum of five hundred pounds, 
which he was desirous to invest on this certain security. 
This kind offer, which was made on Mr. Scoti’s return from 
the committee-room to his house, he was not under the ne- 
cessity to accept, as from that period all his wants were sup- 
plied, and more than supplied, by his own exertions. Lord 
Eldon’s own account of the same occurrence displays a 
pleasing trait in his character. ‘“ Passing one day from a 
committee-room of the house of commons into Westminster 
Hall, I was accosted by Mr. Mansfield, then a leader in the 
courts, who said, ‘ Mr. Scott, 1 am told you are about to quit 
us in disgust. Let me advise you not to be too hasty. Try 
London for another year.’ I felt flattered by this advice, 
which was immediately after repeated by another leader, 
with whom I spoke in the hall. In deference to their opin- 
ions, | gave up my own. In the course of next year I had 
plenty of business: but the great source of gratification to 
me was, that I afterwards, in character of lord high chan- 
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cellor, made that same Mr. Mansfield chief justice of the 
common pleas.” 

The celebrity of Mr. Scott travelled slowly to the north- 
ern circuit, where, for many years, he could boast of no 
higher business than the defence of a few prisoners ar- 
raigned for small offences in the criminal courts, for whom, 
he used pleasantly to declare, that he was a most judicious 
advocate; for he said as little and interfered as little as 
possible. One ingenious method of insuring a conviction 
he used to relate with much glee. A man had been prose- 
cuted for stealing salmon out of the river, and acquitted 
by the jury on the ground that his offence only amounted 
to a trespass, the law holding salmon to be animals fere 
nature, neither tame nor reclaimed. A constable, who 
heard this doctrine laid down most emphatical!y from the 
bench, went straightway — with a cleverness which de- 
served the place of chief thief-taker of Bow-street — to 
fish, caught a salmon, and marked it by inserting a twig 
through its snout. ‘This salmon was immediately returned 
to the river, and, unluckily for the poacher, found its way 
into his basket the following morning. He was again 
committed for the larceny, tried, and convicted, the salmon 
thus ornamented and distinguished being no longer fere 
nature, but property. On another occasion, Mr. Scott, 
being detained to defend a village blacksmith for an 
assault, with especial instructions to cross-examine the 
prosecutor most rigidly, (as serjeant Cockle would have 
said, ‘*to rag him to death,’’) acquitted himself so much 
to the satisfaction of this man of the smithy, that he 
exclaimed, in the transport of amazement at the exhibition 
of so much zeal and vigor by so modest a counsel, ‘‘ Well 
done, young chap! you have earned your fee,” and was 
forthwith committed to the dock for his turbulent gratitude. 
The history of the first civil action which brought Jack 
Scott, as he was familiarly and generally called, into 
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notice, rests on much less weighty authority than the 
anecdotes of his inauguration into the court of chancery 
and the committee-rooms; but we shall present the tradi- 
tion, as handed down to us, to the belief or credulity of 
our readers, without comment. ‘At York, the judges 
often left remanets. Mr. Scott was junior in an action 
of assault; and, when the cause was called on, he rose 
to say, that his leader, the attorney-general for the county 
palatine of Durham, was engaged in the crown court in 
some mint prosecution, and to express his hope that the 
court would postpone the cause for a short time. ‘Call 
the next cause!’ exclaimed the judge, in a tone which 
implied ‘Strike this one out of the list.’ Mr. Scott imme- 
diately —it was a case of desperation — addressed the 
jury: ‘A Mrs. Fermor and an elderly maiden lady, Miss 
Sanstern, were opposed to each other at a whist-table, 
playing, according to Mrs. Battle’s advice, the rigors of 
the game, and had a slight difference. Words were the 
prelude to blows, and, to the shame of Yorkshire gallantry, 
Mrs. Fermor was forced from her chair to the floor.’ The 
evidence appeared conclusive that Miss Sanstern had com- 
mitted the first assault. But the defendant’s counsel ob- 
jected, that there was a fatal variance between the declara- 
tion and proof; the declaration alleging that the assault 
had been committed by the hand of the defendant, the 
proof being that she had flung her cards into Mrs. Fermor’s 
face. Mr. Scott replied, that, in the common parlance of 
the card-table, a hand means cards. She did assault the 
plaintiff with her hand of cards.” Such is the popular 
version! Mr. Scott’s own recollection was, that he gained 
a verdict for a small amount, and, what he deemed of 
much more importance, made the jury laugh. He soon 
exchanged these petty feats for more important forensic 
victories, and, in a few years, led the circuit. 

At the close of the year 1783, Mr. Scott was introduced 
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into parliament, through the chancellor’s influence with 
lord Weymouth, for the close borough of Weobly. He 
took his seat on the same night as Erskine, and was 
present at the launching of the East India bill —that 
precious argosy, in which was freighted the very existence 
of the ministry. His first remarks upon the scheme are 
highly characteristic. He said, as he had not had it in 
his power to give that patient consideration to the business 
which its importance demanded, he should be obliged to 
confine himself to a narrow view of the subject. The 
bill seemed to him rather of a dangerous tendency, but 
he would not declare against it; he would rather wait 
till he had got more light thrown upon the subject. This 
cautious expression of doubtful hostility to the measure, 
so unlike the bold, decisive, and peremptory methods of 
parliamentary discussion, elicited many compliments from 
the treasury bench, given in a tone of fluttering hope 
that he might perchance prove a lukewarm opponent, or 
be converted into a neutral. Mr. Secretary Fox expressed 
a high opinion of the learned gentleman’s abilities and 
goodness. Though ‘he had not had the pleasure of hear- 
ing him speak before in that House, yet he was not a 
stranger to his eloquence, and did not doubt of hearing 
it employed at all times on the side of equity.” This 
good-humor, however, soon vanished; in a few nights, 
decision took the place of doubt; and, on the Secretary 
scoffing at ‘‘ La Pucelle leading the van,” Mr. Scott replied, 
with considerable warmth, that he should not consult any 
honorable gentleman as to the time when, or the topics 
on which, he should speak. His speech in opposition to 
this daring measure presents the only specimen of his 
finished rhetoric, and is curious for its application of scrip- 
tural language, and the profusion of personal, self-lauda- 
tory topics. Mr. Scott alluded to certain insinuations, 
that, agreeably to the common conduct of lawyers, he 
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would not scruple to espouse any cause which he should 
be paid for defending, and reprobated in the strongest 
terms such unworthy imputations. He asserted the reluc- 
tance of his nature to such practices. It was an aggrava: 
tion of the affliction he felt that the cause of it should 
originate with one, to whom the nation had so long looked 
up A wound from him was doubly painful; like Joab, 
he gave the shake of friendship, but the other hand held 
a dagger, with which he despatched the constitution. He 
then made an apology for alluding to any thing recorded 
in sacred writ, and read some verses in different chapters 
of the book of Revelations, which seemed to express the 
intended innovations in the affairs of the English East 
India Company. ‘And I stood upon the sand of the 
sea, and saw a beast rise up out of the sea, having seven 
heads and ten horns, and upon his horns ten crowns. 
And they worshipped the dragon, which gave power unto 
the beast, and they worshipped the beast, saying, Who 
is like unto the beast? who is able to make war with 
him? And there was given unto him a mouth speaking 
great things, and power was given unto him to continue 
forty and two months.’ ‘‘ Here,” said Mr. Scott, ‘I be- 
lieve there is a mistake of two months.”” ‘And he caused 
all, both small and great, rich and poor, to receive a mark 
in their right hands or in their foreheads.’ ‘‘ Here, places, 
peerages, and pensions, are clearly marked out.” ‘And 
he cried mightily with a strong voice, saying, Babylon 
the Great (plainly the East India Company) is fallen, 
and is become the habitation of devils, the hold of every 
foul spirit, and the cage of every unclean bird.’ Mr. Scott, 
after this somewhat profane waggery, quoted a passage 
from ‘Thucydides, who remarked that injustice was more 
irksome to men than violence. He repeated that passage 
in Othello where Desdemona cries out: 


“ Kill me not to-night, my lord ; 
Let me live but one day —one hour.” 
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To this singular display of pedantic pleasantry, the 
House listened in mute amazement; and Sheridan retorted 
with such point and wit on the absurd jumble of Scripture 
and Shakspeare, in the mouth of a lawyer, that he never 
ventured on a repetition of similar topics. According to 
the common fate of lawyers, he made less impression on 
the House than might have been anticipated from his 
previous reputation. There was a want of that warmth 
and animation, that bold, declamatory vehemence, which 
distinguish the senatorial from the forensic orator. His 
speeches were always shrewd and clear, addressed to the 
understanding rather than the fancy, impressive, but not 
sufficiently energetic. He displayed great skill of fence, 
and dexterity in the use of his weapon, but had not suf- 
ficiently the spirit of a gladiator for the arena he filled, 
to give entire satisfaction to a classical audience, for he 
drew no blood. ‘The special pleader refined and subtilized 
and elaborated nice distinctions, but wanted the hardy 
assertion, the caustic repartee, the biting, scofling sarcasm, 
which are so popular with that amusement-loving and 
excitable assembly. He spoke as if habited in forensic 
costume, and addressing a domestic forum. The maxim 
of the schools, “ Pectus est quod disertum facit,’ was so 
perseveringly pursued, in his addresses to the House, that 
we constantly meet with such figures as these: ‘ He 
would rather have the gown stripped off his back than 
be guilty of double dealing.” ‘He felt as if he had set 
his foot on a viper, being accused of misrepresentation.”’ 
To these expressions of feeling, the sincerity of which 
is far less questionable than the taste, and other peculiari- 
ties in his style of oratory, Mr. Francis, a keen partizan 
of the fallen ministry, alluded, in a fierce philippic, which, 
mixed with much injustice, contains many discriminating 
points of character. 

The favor of Mr. Pitt to the rising lawyer, and his able 
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support of that minister’s East India measures, furnished 
the venom to this bitter invective. But the confidence of 
the discerning statesman in Mr. Scott increased with every 
fresh opportunity of testing his judgment; and, on the 
first vacancy that ensued, in June, 1788, he was chosen, 
almost without a rival, solicitor-general, and knighted, 
much to his own annoyance. He pleaded ancient prece- 
dents, but the new attorney-general having stooped down 
without objection for the usual accolade, the king cut short 
the murmurs of the junior with saying, ‘‘ Pooh, pooh, 
kneel down! You must be both served alike.’ On the 
royal illness, which shortly followed, sir John Scott drew 
the regency bill, and, with sound advice, far superior to 
the discretion of lord Loughborough, enabled Mr. Pitt 
to gain a complete victory over his rival in the subsequent 
discussions. Strengthened by habits of official connexion, 
his intimacy with the prime minister soon grew into close 
and confiding friendship. None knew better how to choose 
his friends; and Mr. Wilberforce mentions the many pleas- 
ant social days gaily spent at Wimbledon, in the company 
of Pitt, Dundas, and Scott. ‘“‘I saw much of sir John 
Scott,” he writes, in his Diary, ‘‘and it is no more than 
his due to say, that, when he was solicitor and attorney~ 
general under Pitt, he never fawned and flattered, as some 
did, but always assumed the tone and station of a man 
who was conscious that he must show he respected him- 
self, if he wished to be respected by others.” 

In February, 1793, a dark and stormy epoch, on the 
promotion of sir Archibald Macdonald to the office of 
chief baron of the exchequer, sir John Scott assumed 
the arduous duties of attorney-general, and, very soon 
afterwards, commenced the state prosecutions, the most 
important of any in the annals of criminal jurisprudence. 

Whilst we heap our willing tribute of praise to the 
admirable conduct of the attorney-general in the progress 
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of the state trials, we cannot refrain from hinting a suspi- 
cion that some of them might have been safely dispensed 
with. On seditious libels, in particular, he seems to have 
looked with an eye somewhat blood-shot, and to have 
wholly differed with the republican soldier, in his fearless 
notion, ‘‘ If my government is made to stand, it has noth- 
ing to fear from paper shot.” 

A similar system of rigor may be discovered and depre- 
cated, some years later, in the prosecution of the Courier 
newspaper, for publishing a libel on the emperor of Russia, 
the madman Paul. The paragraph which drew down 
the terrors of a criminal information on its unlucky pro- 
prietor, is of the following harmless and almost patriotic 
character: ‘‘The emperor of Russia is rendering himself 
obnoxious to his subjects by various acts of tyranny, and 
ridiculous in the eyes of Kurope by his inconsistency. 
He has now passed an edict prohibiting the exportation 
of timber, deals, etc. In consequence of this ill-timed 
law, upwards of one hundred sail of vessels are likely 
to return to this kingdom without freight.”” Surely, such 
well-founded murmurs might have been uttered without 
censure; but, in this instance, sir John Scott did not 
follow his own impulse. He filed the information by 
command. 

Whatever the misgivings of others might have been on 
his unsheathing the sword of the law so frequently, he 
never felt any compunctious visitings himself for the sup- 
posed excess, but always spoke of his official conduct with 
the complacent bearing of one who knew that he had done 
the state some service —that he had performed his duty, 
and no morte. 

Whether or not a wise and humane system ef policy 
would have adopted this war of extermination against the 
herd of libellers, will be always a moot question, and open 
to much conflict of opinion. Having escaped the danger, 
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the bands of conspirators being routed, and the spirit of 
mischief laid at rest, it is not impossible that we may 
scrutinize with too jealous caution those vindictive meas- 
ures, that were deemed necessary by statesmen best ac- 
quainted with the exigencies of their times, and for some 
few of which, necessity, the tyrant’s plea, will afford the 
best justification. 

That sir John Scott acted conscientiously there can be 
no doubt. Of his readiness to resign office, rather than 
swerve a hair’s breadth from the nicest principles of honor, 
Wwe are acquainted with a remarkable instance, not gene- 
rally known. Immediately on the rupture between Pitt 
and lord Thurlow, the premier communicated to the so- 
licitor-general his interview with the king, and the chan- 
cellor’s dismissal, expressing his wish to be himself the 
first bearer of the intelligence, and his anxious hope that 
the circumstance would make no difference in their mutual 
relation to each other. Sir John Scott replied, that he was 
under greater obligations to lord Thurlow than any other 
man living; that he could not retain office under an ad- 
ministration to which that nobleman was opposed; but 
that, as his own political principles accorded entirely with 
those of the government, he should resign at once his 
situation and seat in parliament. ‘The prime minister 
combated this resolution warmly, and at length extorted 
a promise that he would confer with lord Thurlow before 
taking these decisive steps. The ex-chancellor deprecated 
his resignation with equal ardor, saying that, “‘ against 
Pitt, personally, he had no complaint to make. He had 
tripped up his heels, indeed, and he would have tripped up 
his rival’s, if he could; but he had never thought the king 
would have parted with him so easily. His course was 
done, and for the future he should remain neutral; but 
his young friend should on no account resign. He would 
not listen for a moment to such an idea; they would look 
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like a couple of fools! His promotion was certain, and 
should not be balked by any such whimsical proceeding.” 
Sir John Scott acquiesced in the reasoning of the old peer, 
and continued solicitor. 

The time had now arrived when this prophecy was to 
be fulfilled. On the death of sir James Eyre, in July, 
1799, he was raised to the peerage, as Baron Eldon, of 
Eldon, in the county of Durham, and appointed to the 
vacant office of chief justice of the common pleas, the 
calm and dignified appointment which he had always 
coveted above any other judicial seat, but which, in less 
than two years, he was compelled to abandon — exalted 
still higher, to use the witty illustration of a future chan- 
cellor, ‘‘like the man in a balloon, with an upward ten- 
dency not communicated by himself.” No less inducement 
than the express and reiterated commands of his sovereign 
could have removed lord Eldon from this pleasant resting- 
place, which suited exactly his private feelings. ‘To all 
the requisites for a consummate judge —a subtle and re- 
fined understanding, an extraordinary degree of penetra- 
tion and sagacity, a memory stored with cases, a learning 
most accurate in principles, and a singular circumspec- 
tion—‘‘he yet could add an honor—a great patience.” 
By universal assent, he was admitted to be the pleasantest 
chief justice ever known; subduing with mild dignity the 
most turbulent brother serjeant, conducting himself to the 
youngest barrister as if he were on habits of personal 
friendship, and conveying to the least persuasive advocate, 
by his mode of listening, that he was showing him a 
particular preference. His amenity of manners compre- 
hended all within the verge of the court, and popularized 
the gravity of the judge. He used to shake with both 
hands the respectable old solicitors, and would chat with 
the jurymen on the state of the crops, as familiarly as 
if he had been their landlord. Even an enemy could 
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not write against him without confessing, “That which 
beauty is to woman, according to Anacreon, courtesy is, 
according to every body, to lord Eldon— for armor of all 
sorts, offensive as well as defensive, a most matchless 
substitute. This keeps every one in good-humor, from 
my lord duke down to the barrister’s servant-clerk.” 

In the spring of 1801, on the retirement of Mr. Pitt’s 
administration, lord Eldon, against his own wishes, but 
in compliance with the request of the king, was compelled 
to enlarge his sphere of usefulness, and to kiss the royal 
hand as lord high chancellor of England. He resigned 
the great seal on the 7th of February, 1806, when “all 
the talents”? rushed into power. He was reappointed, 
after an interval of scarcely more than a long vacation, 
April 1, 1807, from which time he continued in office until 
April 30, 1827, being altogether a period of nearly twenty- 
five years—a longer dynasty than was enjoyed by any 
of his predecessors; so long, indeed, and complete, as to 
be called, in derision, by Jeremy Bentham, ‘the reign of 
John the Second,’ and to have been calculated to exceed 
the average length of the reigns of the kings of England 
since the conquest. As he surpassed the most fortunate 
of former chancellors in the duration, so it may be said 
with truth that he equalled the wisest and most learned 
of them in the performance, of his duties. The most 
accomplished equity judge that, with probably one excep- 
tion, ever sat, he brought to the discharge of his high 
functions the profound, accurate, and extensive learning 
of Nottingham, the calm composure and equable tempera- 
ment of Somers, the bland address and courtly manners 
of Talbot, the patient research and laborious assiduity of 
Hardwicke; and he might have challenged their combined 
excellence, had he fortunately possessed one other quality, 
the bold decision of Thurlow. His judgments, which, 


with the cases relating to them, occupy upwards of thirty 
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volumes, can only be appreciated by thorough lawyers. 
But, in the opinion of all most competent to decide, they 
display a most subule, keen, and discriminating mind, a 
most careful balancing of doubtful authorities, the most 
judicious distinctions between jarring cases, and an elabo- 
rate exposition of principles, worthy of the greatest judge 
in an age abounding with legal greatness. Of the im- 
perturbable attention which he paid to all suits, small as 
well as great; of the impartiality which he dealt with 
every case rigidly according to its merits; of that absolute 
integrity which made the lawyer on the bench a distinct 
character from the statesman in the cabinet; all parties 
unite to speak in praise. To apply to him the beautiful 
comparison applied by Horace Walpole to lord Somers, 
‘He was like a chapel in a palace, pure and holy, when 
all around was corruption and folly.” We shall proceed 
to pick up the few weeds that may be found in its courts; 
to point out the flaw that may possibly be detected in the 
marble; to consider, in short, and examine, the imper- 
fections that have been imputed to him by political enemies 
or jealous professional critics. Their censures dwelt chiefly 
on the delays, and expenses consequent on the delays, 
of his court; on his over-patience, and hesitation, and 
doubt; on the excessive caution of his judgments, confined 
far too strictly to the decision of special matters; on the 
abuse of his extraordinary powers regarding the writ of 
injunction; on his neglect in reforming the defects of his 
court; and on the faulty distribution of his patronage. 

The law’s delay, especially with reference to the court 
of chancery, has been a complaint ever since England 
has had law, repeated in each succeeding generation by 
those who forget the necessity of the forms in which 
justice is slowly, in order to be safely, administered; the 
passion and pertinacity of suitors in defending rights or 
in inflicting wrongs; the indolence, ignorance, or chicanery 
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of practitioners; and the complication of the kind of cases 
which become subjects of equity. In the days of the 
commonwealth, of William the Third, of Queen Anne, 
of George the Second, equally grievous complaints were 
made of delay, of men’s rights unreasonably and unneces- 
sarily delayed, against commissioners Fiennes and White- 
locke, against Somers, Cowper, and Hardwicke. This 
last and greatest of lord Eldon’s predecessors is inveighed 
against by the pamphleteer for his doubt and procrastina- 
tion. ‘Will you be hung up,” he writes to the suitor, 
‘six or eight years in chancery, till your person by vexa- 
tion is emaciated like a skeleton in the study of a physi- 
cian, of an anatomy in the office of a surgeon?” When 
lord Eldon had passed the fifth part of a century in office, 
and made no sign of retiring, letters of marque were issued 
by the whig opposition to burn, sink, and destroy, the old 
first-rate that lay so obstinately in the very mouth of the 
harbor, and obstructed their entrance. In the motions 
brought forward, session after session, by Mr. M. A. Tay- 
lor, Mr. Williams, and other lawyers, the burden of their 
accusatory strain was that justice was delayed, and, by 
delay, incumbered with an increasing and overwhelming 
cost, had become at length hardly worth obtaining. In- 
heritances had lost half their value, by being bound with 
the chains of suits; ghosts of litigants, unlaid by adjudica- 
tion, it was rhetorically alleged, haunted the houses of 
their children from generation to generation. Mr. Denman 
spoke of the spectre-like forms of the suitors that were 
daily moving about the court of chancery — miserable, 
heart-wearied, heart-broken, their hopes blasted, and their 
fortunes squandered, proving the description of Spenser 
to be no exaggeration : 


‘“ Full little knowest thou that has not tried, 
What hell it is, in suing long to bide ; — 
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To lose good days that might be better spent, 
To waste long nights in pensive discontent, 
To speed to-day, to be put back to-morrow, 
To feed on hope, to pine with fear and sorrow, 
To fret the soul with crosses and with cares, 
To eat the heart thro’ comfortless despairs.”’ 


Six cases of delay, selected from a single office, partly 
by choice and partly by necessity, that of Mr. Lowe, in 
Southampton buildings, excited much attention, — one es- 
pecially, that of Hare v. Horwood. From the affidavit 
of the plaintiff’s solicitor and the bill of costs, it appeared 
that the cause had been commenced upwards of twenty 
years before; that the charge by the solicitor for attend- 
ances alone amounted to fourteen hundred pounds and 
more; that the cause had been in his lordship’s paper 
and out of it, up and down, till, the patience of the solici- 
tor being fairly worn out, he conceived the following new 
and somewhat enterprising expedient. He resolved to 
write to the lord chancellor, and did so in these words: 
‘Hare v. Horwood and Rugersh v. Harmington. My 
lord, — My clients have great reason to complain of the 
great injury suffered by them, in consequence of these 
causes not keeping their station at the head of your lord- 
ship’s paper, agreeably to your lordship’s order, repeatedly 
given in my hearing. It is now nearly seven years since 
they have been waiting for your lordship’s judgment, and 
upwards of twenty-two years ago they had arrived at the 
top of the paper; at which place I humbly entreat they 
may, until you can decide upon them, remain. There 
is a fund of ten thousand pounds and upwards locked up 
in court until your lordship decides in these causes, and 
it is therefore matter of great importance to my unfortunate 
clients that your lordship’s decision may not be delayed 
by the circumstances to which I have above alluded. It 
is painful to me to state to your lordship that I have 
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learned, from authority which I have no reason to doubt, 
that the infant, for whose benefit these suits were insti- 
tuted twenty years ago, died of a broken heart, on account 
of being kept out of his property, and that I have to 
contend against the bitter feelings of his relations. Under 
these distressing circumstances, knowing that your lord- 
ship will pardon the liberty I have taken in thus address- 
ing you, and which nothing but the imperious necessity 
of the case would have induced me to have done, I have 
the honor,” ete. 

The scheme, bold as it was, had its effect. The solicitor 
was immediately sent for to the private room of the chan- 
cellor; and attendances on his lordship upon this very 
singular and special mission were charged to the client 
in his bill of costs, one item of which runs in the following 
form: “ 'T’o attendance on his lordship in his private room, 
when his lordship begged for further indulgence till to- 
morrow!” ‘The thing went on. His lordship, having 
begged and obtained a further respite, was at length as 
good as his word, and with the spur in his side made 
a decree. 

The death of the infant appears to have been a point 
of stage effect, introduced by the canny Scot for the pur- 
pose of trying the strength of the chancellor’s nerves; but 
that such an astonishing liberty should have been taken 
and overlooked,—nay more, that it should have been 
instantly acted on, — betrayed a consciousness of infirmity 
which brought down upon the head of the hesitating judge 
a storm of patriotic invective. Had the keeper of the 
great seal condescended to become a suitor to a solicitor 
of his own court, for the favor of a day’s delay, and was 
such a favor graciously vouchsafed? Could it be ac- 
counted for, except from a conviction of personal imputa- 
tion being well-founded, that the writer of such a letter 
was not instantly reprimanded, and with the utmost se- 
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verity? The judge had previously expressed severe dis- 
pleasure at the system of writing private letters, and had 
threatened to punish a repetition of the offence as a con- 
tempt of court. ‘To conscious guilt alone was owing his 
new posture of humiliation. 

Another instance of delay was cited on oath by Mr. 
Leake, M. P., when examined before the commissioners 
for inquiring into chancery abuses. In a friendly suit, 
the sum at stake not being more than two thousand five 
hundred pounds, the chancellor declared, in November, 
1816, that he would give judgment in a few days. The 
parties died, and, after three years, the solicitor for some 
of the representatives, becoming impatient, followed the 
precedent in the last case, and addressed to the chancellor 
this short note: ‘‘ Erskine v. Gartshore. The solicitor for 
the representatives of the parties in the cause is desired, 
on their behalf, humbly to entreat the lord chancellor's 
judgment in the above cause. The subject-matter in ques- 
tion came on to be heard before his lordship, in the shape 
of exceptions to the master’s report, on the twentieth and 
twenty-second of November, 1816. May 22d, 1820.” In 
two or three days, the chancellor returned the following 
answer: “In the case of Erskine v. Gartshore, the papers 
were long ago taken from my table. I have desired Mr. 
Hand to make due inquiry for them; and, understanding 
from your note that I have been mistaken in supposing 
that that cause was arranged, as soon as I get the papers 
I will dispose of it. Yours, with much respect, Eldon.” 
“{ have only to add,” said Mr. Leake, ‘that, notwith- 
standing the promise contained in his lordship’s note, the 
cause still stands for judgment in his paper, and is still 
undisposed of — August 3d, 1825.” 

The last case we shall select,—and those have been 
carefully cited which appear to bear hardest on the chan- 
cellor,—was one brought forward by Mr. (now lord) 
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Denman, the case of Collins v. Folt, the decision of which 
turned on the question whether a surety, paying off a 
bond and not taking an assignment, could claim as a 
specialty or a simple contract creditor. The master de- 
cided for the specialty, and, in 1817, the point was argued 
by the late sir S. Romilly. In Hilary term, 1824, when 
the chancellor was pressed for a decision, he had entirely 
forgotten it. 'The case was then reargued at considerable 
length and expense to the parties, and was still, in 1825, 
undecided. 

It would be untrue to assert, after these examples, that 
lord Eldon escaped this fiery ordeal of parliamentary in- 
quiry, without the smell of fire having passed upon him. 
But those would form a most mistaken and exaggerated 
idea of his dilatoriness, — of the fault which lord Bacon 
admitted against himself, ‘‘his being inclined to the cunc- 
tative,’ — who should imagine that these isolated cases 
(the rest admitted of and received explanation), invidious- 
ly selected from such a number of years, aflord a fair 
specimen of his habits of indecision. Had they not been 
singular exceptions to the chancellor’s practice, the popular 
voice would have been raised in tones of indignation too 
loud to be hushed; a judgment vexatiously delayed or 
forgotten being almost as cruel on the poor suitor as if it 
were erroneous. But the remark of the gruff lord Thurlow 
applied with as much truth to the state of the court of 
chancery at this time as in his own: ‘I hear no com- 
plaints of delays,’ said that stout old peer, “but from 
persons who have been themselves the cause.” ‘‘ Regard 
being had” (to use the chancellor’s well-known habitual 
expression) to the nature of the suits and the circum- 
stances of parties, no accurate judgment can be formed 
from a few individual instances, unless, at the same time, 
the temper and objects of the parties interested in the suit 
be known, and the skill, activity, and honesty of their 
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respective agents be sufficiently tested.. In the two last 
cases cited, the papers may have been wilfully removed, 
and the chancellor purposely misled, though he cannot 
himself escape all inculpation for taking the papers home, 
and thus giving an opportunity for error and mistake. 
From this procrastinating habit of taking papers home, 
which grew upon him in his ‘chair days,” arose the 
chance of their being lost or mislaid,—of the judgment 
being forgotten or vexatiously suspended. ‘‘It is desira- 
ble,” says the shrewd author of The Statesman, ‘‘to act 
upon a paper or bundle whilst it looks fresh; for it will 
become uninteresting, if the eye have got accustomed to it 
lying aside, and absolutely repulsive, if it have assumed 
a dusty, obsolete, and often-postponed, appearance.” 

The custom of deferring his decisions in causes till he 
had examined all the papers relating to them at his own 
house, originated, as lord Eldon himself declared, in a sense 
of duty, not only obliging him to look into the cases cited 
at the bar, but to satisfy his own mind in his closet that the 
whole subject-matter bearing on the case had been exhaust- 
ed. He never made a parade of authorities, as judges of 
little learning have very cheaply done, but contented him- 
self with giving the results in the most quiet and unosten- 
tatious manner. With increase of years there grew up hab- 
its of hesitation and timidity, to which lord Erskine once 
gracefully alluded in the house of lords, and the compliment 
came from him with peculiar propriety: ‘‘my noble and 
learned friend, with great good nature and pleasantry, fre- 
quently alludes to his supposed propensity to doubting, and 
I can account for that propensity more distinctly than it 
would be decent for him in speaking of himself. No man 
I believe who has sat in the court where he presides ever 
brought to the public service a more consummate knowledge 
of all its principles and practice. Nobody could be better 
qualified to decide in that forum with rapidity, yet how 
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often does he there pause and re-pause — consider and re- 
consider — and why ? ‘ From the justest and most amiable 
of motives. He even runs the risk of sometimes appearing 
dilatory and undecided, rather than mistake the rights of 
the meanest individual in the most inconsiderable concerns 
whose interests are in his hands.” The same motive was 
urged in justification by lord Eldon himself in one of the 
last public discussions on this inexhaustible theme. ‘ His 
judicial life had been already too long, but when the termi- 
nation of his natural life arrived —the time was fast ap- 
proaching when his natural life must terminate — that de- 
gree of caution which was called doubt and hesitation would 
be his greatest comfort, because by means of that caution 
he had reversed decrees and prevented the injustice of A. 
keeping possession of property which of right belonged to 
B.” In the earlier part of his judicial life the chancellor’s 
delay appears to have been very much exaggerated by com- 
mon report. There is a wicked story in circulation about 
his deferring his judgment so long in a case about foreign 
fruit, that the counsel told his lordship they would not 
trouble him further, as the fruit was all spoilt and thrown 
into the sea. But in fact the judgment was given upon 
hearing the demurrer; (Cousins v. Smith, 13 Vesey, 542,) 
and a most valuable judgment it is. Suitors might begin to 
pray with reason for a more speedy decision, when the in- 
firmities of three-score years and ten had overtaken the 
painstaking and timid judge, who always decided right, but 
towards the close of his judicial life took too much time to 
consider. His mind was so formed, and his industry and 
experience had been so great, that he was, perhaps, as well 
able to form an accurate judgment on a first view of the 
case as the deepest reflection could enable him to arrive at. 
Upon one occasion, in a case of very considerable impor- 
tance, his lordship spoke for nearly two hours, and was lis- 
tened to, as he always was, with the most marked attention 
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by all the bar, including that great and eminent man, sir 
Samuel Romilly; but he finished by saying that he would 
take home the papers, and read them carefully, and would 
tell the parties on a future day what his judgment would 
be. Sir Samuel Romilly rose from his seat, and, turning 
round to the gentlemen behind him, said, ‘‘ Now, is not this 
extraordinary? J never heard a more satisfactory judg- 
ment; and yet the chancellor cannot make up his mind. 
It is wonderful; and the more so, because, however long 
he takes to consider a case, I scarcely ever knew him to 
differ from his first impression.’”’ Nothing, however, more 
completely describes the beautiful integrity of his inten- 
tions than this. It was his peculiar gratification, in retire- 
ment, to speak freely of the imputations which had been 
raised against him, with feelings of conscientious satis- 
faction, and a declaration to those to whom his heart was 
really open, that all the virulence with which he had been 
attacked, on the score of delay, weighed but as a feather 
in the balance against the blessed conviction, in his own 
mind, that he had never decided a case until he had per- 
fectly satisfied himself upon its real merits. Often, after 
cases had been long argued before him, he would suggest 
some points, upon which the whole question was found 
to turn, but which had been overlooked by the bar; and, 
upon coming into court in the morning, it was no uncom- 
mon thing to hear him address the counsel, in cases in 
which he had carried off the papers for examination, 
pointing out to them material facts, which his acute in- 
vestigation had discovered. But, though productive of 
occasional good, the habit was attended with inconve- 
nience, and exposed the chancellor to obloquy not alto- 
gether misplaced. 

On the value of lord Eldon’s judgments, though some- 
times too tardily pronounced, it would be superfluous to en- 
large. ‘The grammarian or rhetorician may find fault with 
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the structure of the sentences; the worthy judge himself, 
a bad judge of style, found fault with the reporters for re- 
ducing to some limit their excessive length; but those sen- 
tences the real property lawyer will fix in his memory, and 
disregard as much as their author the want of point and 
drapery. ‘The worth of some few may be impaired by leav- 
ing the question with which the court had to grapple in 
abeyance, or by keeping too closely to minute details and 
their practical application. But in reviewing his decisions, 
we should remember that he who comes latest has, as to 
general principles, nothing to invent and little to add; that 
he has the less brilliant though more difficult task of distin-. 
guishing the effect of those principles, of reconciling thé 
ever-growing variety of precedents, and of guarding the 
application of old principles and precedents to a new cause 
from any doubt as to the precise points to which such au- 
thorities are applied. Lords Nottingham and Hardwicke 
may be considered the fountains of equity law; it was re- 
served for lord Eldon to illustrate them both, as Coke illus- 
trated Littleton, by the admirable commentaries he has pro- 
nounced on the decisions of his predecessors. 

The jurisdiction which the court of chancery exercises 
in controlling the legal rights of fathers over their children, 
is a species of delegated authority residing in the king as 
parens patric, and transferred to that court from its repre- 
senting his parental character. ‘This extraordinary power, 
enlarged by degrees to meet the wants of infant wards, 
would have been inconsistent and defective, had it only ap- 
plied to the protection of orphans, or had thrown a shield 
over their property, and not over their persons. ‘That a ju- 
risdiction of such a delicate nature should be exercised with 
the most extreme caution, on account of the delicate and 
sacred character of the ties which it severs, is a proposition 
no less clear than that lord Eldon never interfered but with 
pain and scrupulous care. His interposition, however, even 
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on rare occasions excited a great clamor, that under pretence 
of heterodoxy and immoral conduct, he was seeking by an 
ex post facto law to deprive parents of the guardianship of 
their own children. 'The cases to which public attention 
and sympathy appear to have been most directed, were those 
of Mr. Percy Bysshe Shelley, the unhappy poet, and Mr. 
Long Wellesley. In these cases, the chancellor decided, that 
those gentlemen, could not be entrusted with the care of 
their own children, on the ground of their avowed irreli- 
gious principles and profligate habits. ‘These decisions, as 
might have been expected, gave rise to fierce denunciations 
and furious invective, and a war of pamphlets ensued. But 
their authority was confirmed by the decision of the latter 
in the house of lords on appeal. The chancellor’s exercise 
of his power of injunction, or, rather, his refusal to exercise 
it, in favor of authors, in certain cases, certainly admits of 
more question than his control of the custody of children. 

The metes and bounds within which lord Eldon limited 
his interposition were laid down by himself in the following 
emphatic terms :— (Walcott v. Walker, 7 Vesey, p.1.) “It 
is the duty of the court to know whether an action at law 
would lie, for if not, the court ought not to give an account 
of the unhallowed profit of libellous publications. If upon 
inspection the work appears innocent, I will act upon the 
submission to the answer: if criminal, I will not act at all; 
and if doubtful, I will send that question to law.” 

This determination of the chancellor, first announced in 
Mr. Walcot’s case in 1802, and refusing protection to the 
ribald buffooneries of Peter Pindar, excited but slight notice. 
His doubts, however, began to be gravely weighed and con- 
sidered when they excommunicated Southey’s Wat Tyler 
in 1817, and in the same year put lord Byron’s Cain under 
ban, and denounced the Lectures of Mr. Lawrence, the em- 
inent surgeon, on Physiology. 

By these decisions English literature was rendered sub- 
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ject to an indirect censorship of the press, by so much the 
worse than a direct one as it is worse to be condemned by 
the doubt than by the judgment of a tribunal. The dictum 
of chief justice Eyre, on which the chancellor relied, was a 
mere obiter dictum, never acted upon, and contrary to the 
express authorities of great equity judges, lord Nottingham 
and lord Hardwicke, who held, that a doubtful right was 
quite sufficient to entitle the plaintiff to an injunction, a 
remedy which lord Camden said must in its nature be sud- 
den and summary, to be granted though the right is not 
clear but doubtful. Mr. Merivale, in a note to one of these 
reports, adds a MS. case before lord chancellor Parker, to 
restrain the selling of an English translation of the Arche- 
ologia Sacra. 'The then chief judge in equity declared that 
he had read this book in his study, and it contained strange 
notions. He would grant an injunction against its being 
published in English, in which language it might do much 
harm. He looked upon it this court had a superintendence 
over all books, and might in a summary way restrain the 
printing or publishing any that contained reflections on re- 
ligion or morality. This declaration of lord Macclesfield 
seems to have carried his authority too far, and future chan- 
cellors have interfered for the protection of publications 
whose tendency was more than questionable. Pope’s Dun- 
ciad was protected as property by injunction, though the 
whole work, “ setting the flies in amber,” was one libel from 
beginning to end. In 1757, though the lord chamberlain 
had prohibited the representation of Gay’s Polly, lord Tal- 
bot gave it protection in the court of chancery. Hawkes- 
worth’s voyages, Swift’s works, indecent and libellous as 
they were, received protection, the law not being then too 
prudish to guard that as property of which it has not the 
manliness to attempt the punishment as guilt. Upon the 
whole, we agree in the conclusion of the Edinburgh Re- 
viewer :— “when by the defendant’s own showing he can 
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in no case be injured by the injunction, and the public, by 
the very terms of his defence, must derive from it an inci- 
dental benefit, this is the very last species of doubtful right 
for whose protection an injunction ought to be refused. 
Should lord Eldon have occasion to review his own deci- 
sion, he will find no authority but that of lord Eldon which 
it will be necessary to overrule.”’ 

We fear, that with respect to the distribution of his pa- 
tronage, there is also some ground for inculpating lord El- 
don. 

In the highest departments of the church and law, his 
appointments were, with few and rare exceptions, not only 
unobjectionable but praiseworthy. At no period since the 
reformation has the bench of bishops been sanctified by men 
of purer life and conversation, by prelates who have given 
nobler hostages to the cause of literature and religion. ‘The 
heads of the law were in like manner distinguished for their 
felicitous selection, and though some puisne judge might 
perchance take his seat on the side cushion when he would 
have consulted his dignity more by retiring from public life, 
the decisions of the common law courts in lord Eldon’s day 
will bear comparison with any preceding authorities. ‘The 
chancellor might proudly boast, that in his hands the purity 
of the lawn and ermine was unsullied. But it is notorious 
that to inferior stations in the law lord Eldon did not ap- 
point men of the greatest aptitude; that the fitness of the 
individual to discharge the duties of the office was one of 
the last things that decided the chancellor’s choice. _ 

Far from bribing the good word of lawyers by grants of 
peerages, by silk gowns, and snug appointments, lord Eldon 
appears to have been sparing even to parsimony of such fa- 
vors. During the long course of twenty years, when such 
liberal drafts were drawn on the peerage list, from the army, 
and navy, and diplomatic service, not a single lawyer, with 
the exception of lord Ellenborough, who owed his appoint- 


























1842.] Life of Lord Eldon. 81 


ment to Mr. Addington — not even his admirable successor 
— was allowed admission into the house of lords; a slight 
murmured at, and with reason, by a proud and sensitive 
profession. Their fleece alone remained dry while the dew 
of court favor fell on all around. Lord Hardwicke, to 
whose character and conduct that of Eldon most closely 
assimilates, was in like manner reproached for preventing 
the grant of peerages to the contemporary judges, Lee, Ry- 
der, Willes, and Parker, by which he secured to himself all 
the judicial influence in the lord’s court of appeal. We are 
far from suspecting that any mean jealousy of this nature 
influenced the late chancellor in a proscription, which for a 
season included his own brother in its range. He was at 
length ennobled, but not till more than twenty years after 
the original request, and till all chance of male issue was 
extinguished. The keeper of the great seal is believed to 
have entertained a firm conviction that the peerage had been 
already sufficiently enriched from the law, one fifth of the 
peers of England tracing their origin to that prolific source. 
His penuriousness may have been carried too far, but has 
been amply atoned for by subsequent profusion. Since his 
abdication, but eleven years have passed away, and already 
twelve coronets glitter on the wearers of the long robe. 
Peace then to his manes! 'The honor of the bar has surely 
been sufficiently vindicated. 

By the great majority of that bar, notwithstanding his 
niggardly distribution of honors — though he even kept back 
some eminent and deserving lawyers from the rank of king’s 
counsel, to which their standing entitled them — lord Eldon 
is held in affectionate remembrance for that mixture of sua- 
vity and firmness, the mild and kindly spirit, yet dignified 
address, of which Chesterfield inculcated the diligent study, 
but which he had by nature. He is said to have possessed 

‘*‘ pan-tile kind of mind, which allowed the arguments of 
counsel to fall upon it and drop thence to the ground with- 
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out making the slightest impression ;”’ but he listened to the 
counsel just called, to the merest tyro in his profession, with 
no less gravity of attention than to the arguments of the 
most disciplined veteran in the front row. ‘I admit freely 
and cordially,” said Mr. Brougham, “ that of all the judges 
before whom I have practised — and I have practised much 
—he is, out of all comparison, and beyond all doubt, by 
much the most agreeable to the practitioners, by the amenity 
of his manners, and the intuitive quickness of his mind. A 
more kindly disposed judge to all the professional men who 
practise in his court, never perhaps existed.” On a subse- 
quent occasion the same high authority, wishing to dispa- 
rage the labors of some chancery commission which the 
chancellor attended, was compelled to put the house of com- 
mons on its guard against the fascination of such an accom- 
plished courtier. ‘ Lord Eldon had not passed fifty years 
of his life amid the intrigues of cabinets, the turmoils of the 
senate, the conflicts of the forum, and the consultations and 
tricks of the profession in which men were accustomed to 
consider closely the interests of their clients, and sometimes 
peradventure their own interests, to commit any of those 
blunders into which weak and inexperienced men might be 
hurried. No. The noble and learned lord attended the com- 
mission, endowed with all the graces of a complete courtier, 
with the most entire and unbroken good humor, with all the 
charm of manner which his experience had taught him to 
engraft on a naturally affable temper — with a great repu- 
tation for profound research in the laws of his country — 
with a name already associated with its legal history — the 
noble and learned lord, rich in all these accomplishments, 
clothed in smiles and courtesies, and laying aside the author- 
ity which he had a right to assume, endeavored to mislead 
those whom he had no right to attempt to influence.” No 
higher tribute can be awarded to his powers of pleasing than 
the fears thus forcibly expressed of such an opponent; but 
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he displayed the same winning grace in quarters where 
there could be no ground for suspecting that he assumed it 
from any interested motive. Upon those unhappy persons, 
the afflicted in mind, body, or estate, who sometimes broke 
through the trammels of chancery etiquette to make their 
grievances known in person, his singular kindness of man- 
ner acted with the force of a spell. However irregular 
the application, or however unbecomingly pertinacious the 
applicant, lord Eldon listened with most patient attention, 
until the object was discovered ; and then advised with gen- 
tleness, or softened refusal by complacency. With all this 
good nature, however, he kept his court in perfect subjec- 
tion. We recollect a case, which had stood so long in the 
paper that every one had forgotten its circumstances. When 
the chancellor had finished giving judgment, ‘I know I 
was in this case,” said Mr. Heald, ‘“ but whether judgment 
is for me, or against me, I have not at this distance of time 
the most distinct conception.” ‘I have a glimmering no- 
tion that it is for me,’ answered Mr. Horne. Their chief 
instantly stopped further discussion by desiring, in a tone 
of grave rebuke, that counsel would not make him the sub- 
ject of their observations. They yielded at once to a de- 
meanor which softened the roughness of Bell, and subdued 
the despotic and domineering temper of Romilly. Though 
meeting the solicitors of his court almost as equals in his 
private room, lord Eldon would give an instant check to any 
undue familiarities. He had been chatting familiarly with 
an attorney. ‘‘ You never gave me a brief, Mr. L—, how 
was that?” “Yes I did,” said the gentleman sturdily. 
‘‘Nay, nay, I am satisfied of the contrary,” rejoined the 
chancellor, ‘‘my recollection on such a point must be the 
better of the two.” But when he proceeded to express an 
opinion adverse to the attorney’s case, and the latter ex- 
claimed with too much bluntness, ‘‘ your lordship is deci- 
dedly wrong: I will have your decision reversed in the 
6* 
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lords.” ‘Perhaps, Mr. L—,” said the chancellor, rising, 
“vou had better take that chair, and pronounce judgment 
there.” His conduct to his brother judges in equity appears 
to have been guided by the same tone and spirit — 


“ Parcere subjectis et debellare superbos.” 


To sir John Leach, who set himself up as a rival to his 
superior, and wished the number of his decisions to be count- 
ed, without caring much for their correctness, the offended 
chancellor was in the habit of alluding with smooth-tongued 
but bitter censure, when those precipitate judgments were 
submitted to his notice on appeal. There was much of what 
lord Bacon calls ‘affected despatch” in sir John Leach’s 
proceedings, and while he appeared to regard the quantity 
of judgments which he pronounced in a given time far more 
than their quality, he left it to his learned chief to complain, 
that cases were decided at the rolls, but heard when they 
came by appeal before the chancellor. The wits named one 
the court of ‘“‘oyer sans terminer,” and the other the court 
of ‘‘terminer sans oyer;”’ and a great and candid critic, sir 
S. Romilly, professed himself, to lord Eldon’s extreme de- 
light, better pleased with the tardy justice of the principal, 
than with the swift injustice of the deputy. 

His bon-mots did not cost lord Eldon much midnight vi- 
gil, and hardly exceeded good-humored pleasantry, but they 
relieved and illumined the dulness of his court. ‘ Your 
lordship,” said sir Charles Wetherall, ‘‘ cannot be supposed 
to be a great strategist, it is no disparagement to say that 
you cannot have the army-list by heart.” ‘‘ No, sir Charles, 
I know nothing of military matters,” rejoined the chancel- 
lor, ‘all my acquaintance is with the Lincoln’s inn volun- 
teers.” When a young counsel unguardedly moved for an 
iujunction against digging up pasture-land, and sowing it 
with wheat, or any other pernicious crop: ‘‘ you may take 
your injunction,” said lord Eldon smiling, ‘‘ but in the north 
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of England we are not in the habit of calling wheat a per- 
nicious crop.’”” He would now and then perpetrate a detest- 
able pun, though as conservative of the pocket as Dr. John- 
son himself. ‘The following case afforded a regular field-day 
to the legal punsters. It was an injunction, Metcalfe v. 
Thompson, for restraining the defendant from invading the 
plaintiff’s patent for hair-brushes. The great secret consist- 
ed in some of the hairs being long, and others short. The 
defendant was selling brushes of this description without 
license. No counsel appearing for the plaintiff, the chancel- 
lor said, ‘‘ this injunction must be brushed off, unless some 
counsel be there in a few minutes to support it.” The brush 
of one Fox, an old wig-maker, was produced, the same to 
a hair as the patent brush. ‘The chancellor inquired wag- 
gishly, ‘is ita Fox’s brush ?” (meaning an old hair-dresser 
in the temple). ‘This old brush,’ he continued, ‘ Mr. 
Treslove, is rather an odd sort of thing, but when you and 
I get as old, and our tresses have been as well worn as these, 
we shall look perhaps quite as antique.” Mr. Treslove said 
he had advised his client not to show his brush. The chief 
of his court rejoined, as if playing at high jinks, “ there I 
must say that you, being a pursuer, was at fault, for if an 
injunction is granted by this court, the article on which such 
an injunction is granted must be lodged with the master. I 
remember in a case of waste, that a person in this court, 
who made an aflidavit, actually affixed his oak trees to his 
affidavit, to show the court of what nature the trees were.” 
The injunction was discharged amid the merriment of the 
court, which always sympathized with the jestive moods of 
its chief. 

This amenity of manners, which graced and conciliated 
his court, formed, as it were, an all-powerful letter of intro- 
duction toa higher audience. However obnoxious to the 
wig opposition, not less from his tory opinions and uncom- 
promising avowal of them, than from his long and retentive 
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tenure of office, they found it impossible to cherish unmiti- 
gated dislike against one whose kindness of deportment was 
unvarying to all, who never failed in the routine business of 
the house, on appeals, or in the chance intercourse of soci- 
ety, to say the kind word, or perform the graceful act. 
Without humiliation he could propitiate the proud, and 
make friends of the reserved without intrusion. Even after 
a sharp altercation, into which he rarely fell, with some po- 
litical opponent, the angry front was at once smoothed by 
the chancellor’s felicitous explanation. When charged by 
earl Spencer with legal subterfuge and subtleties, lord El- 
don ‘‘ would inform the noble earl, that he had as high a 
regard to the honor of parliament and his own honor as the 
noble earl, and he meant by that to express his feelings of 
the injustice done him, since he could not wish for a higher 
character as a public man, nor a higher character as a pri- 
vate man, than that of his lordship.” Earl Spencer natu- 
rally felt disarmed of his anger, and stepping up to the wool- 
sack, shook hands with the offended speaker. 

That he should have basked during the whole of his long 
official life in the full sunshine of court favor, is a circum- 
stance which can surprise none who knew the man. He 
resembled exactly in his address the good and great lord 
Somers, who possessed, according to Swift, a regular pass- 
key to royal favor. ‘To mark his regard for a character 
which resembled his own, in its plain manly strength, as 
well as in its prejudices, George III. gave his favorite chan- 
cellor a seal, on which was engraved the figure of justice 
with the bandage removed from the eyes, attended by the 
figure of religion, represented as directing the course of jus- 
tice. The king, on presenting the seal, told lord Eldon 
‘that justice was generally painted blind, but he did not 
see why she should be so, if her path was guided by reli- 
gion.” But though partial in the extreme to his chancellor, 
the good old king was too firm a foe to innovation to permit 


























1842.] Life of Lord Eldon. 87 


any change in the official costume of the keeper of his con- 
science. He was subject to violent headaches, and request- 
ed his royal master’s permission on that account to dispense 
with his wearing the full flowing wig. In reply to the king’s 
objections, it was urged that the wig itself was but a mod- 
ern fashion, being nothing more than the full dress of 
Charles the Second’s time. ‘It is very true,” his majesty 
replied, ‘‘ but before that period judges wore long beards. I 
will consent to your not wearing a wig, if you will wear a 
long beard instead.” ‘The alternative was not accepted. 

A great regard for lord Eldon was inherited by several 
of the children of George the Third, especially the dukes 
oi York and Cumberland, who were in the constant habit 
of consulting him, and the prince regent. ‘To the con- 
fidence, as to the society, of the prince, this excellent 
courtier was recommended not more by the extraordinary 
fertility of his resources as a counsellor in difficult emer- 
gencies, than by his singular powers of pleasing in the 
intercourse of private life. For his manners were ren- 
dered peculiarly attractive by the charm of constant good- 
humor; and his conversation, if not so classical and re- 
fined as that of his brother, sir W. Scott, and somewhat 
soiled with the rust of professional society and legal habits, 
was, nevertheless, lively and entertaining to a very high 
degree. No greater testimony can be given to his social 
qualities than the fact, that he should have been as great 
a favorite with the son as with the father,—not more 
beloved by George the Third than by his very dissimilar 
successor. When prince regent, he was in the habit of 
speaking familiarly of his chancellor as “Old Bags’? — 
a nickname probably derived from the embroidered bag, 
or king’s purse, which, on state occasions, he has carried 
before him. One day, when the prince had desired some 
one in waiting to send for Old Bags, Mr. Bankes, with 
a look of more than usual importance and satisfaction, 
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entered the presence; but his reception gently intimating 
that he was an unbidden guest, he muttered forth an 
excuse that he had only ventured to appear in obedience 
toa royalcommand. ‘The prince regent smiled, and said, 
“Oh! I see they have confounded the name. It was not 
Old Bankes I sent for.” The mistake derived additional 
poignancy at court from that excellent country gentleman, 
one of the last members of the Independent Club, inform- 
ing every one he met with en route, with the utmost 
self-complacency, that he had been sent for to court. At 
the coronation of George the Fourth, the lord chancellor 
was promoted to the dignities of viscount Encombe and 
earl of Eldon, by patent, dated July 7, 1821, in which 
it was expressly stated, by his majesty’s special desire, 
that ‘these titles were conferred in consideration of his 
profound knowledge of the laws of his country, and the 
distinguished ability and integrity which he had invariably 
evinced in administering them in his oflice of chancellor, 
during a period of nineteen years.” 

On his resigning the great seal, in 1827, the munificent 
monarch presented his old and faithful servant with a 
superb silver vase, on which was engraved the most 
flattering testimonial. Immediately after the passing of 
the Roman Catholic relief bill,—a measure as distasteful 
to his majesty as it was to the majority of his English 
subjects, — lord Eldon attended the levee. The king, who 
had drawn himself up to his full height, and thrown his 
head back, in token of haughty displeasure, when con- 
versing with his ministers, immediately came forward to 
welcome the aged peer, and, clasping him by both hands, 
exclaimed, in the warmest tones of cordiality and esteem, 
‘*My dear good old friend, how delighted I am to see 
you looking as you do!” More fortunate and more de- 
serving than Wolsey, he had served his king as faithfully 
as his God, and was not deserted in his grey hairs. 
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To this devoted spirit of loyalty may be ascribed his 
voluntary exposure to the most formidable attack to which 
lord Eldon was subjected during the long course of his 
political life. No one exercised so strong and beneficial 
an influence over George the Third, when suffering under 
attacks of insanity, especially with regard to his dress 
and personal habits, as the chancellor, who, on his re- 
covery from one of these afflictions, was, in general, the 
very first person that he sent for. He had not long ac- 
cepted the great seal, when the good old king was smitten 
in a manner that obscured for several months his otherwise 
excellent intellect. In a private interview with his majes- 
ty, before his complete recovery, the chancellor found his 
royal master so perfectly competent to form a sound judg- 
ment, that he submitted to his pleasure several affairs 
of state, though his person was not free from restraint, 
and the physicians were far from being satisfied with his 
complete restoration to mental sanity. This proceeding, 
bold and honest, does honor to his firmness, though, when 
the particulars transpired, at the examination of the phy- 
sicians on the renewed illness of the king, in 1811, his 
conscientious daring became the mark at which every 
whig shot his arrow. In the house of lords, lord Grey 
opened the charge against the obnoxious chancellor with 
all the dread solemnity of an impeachment. 

We have no space for extracts from lord Grey’s long 
and eloquent attack. ‘The chancellor, always agitated 
when any question connected with his character or con- 
duct was at issue, rose under feelings of great excitement. 
‘‘He declared that, on the ninth of March, his majesty 
was fully competent to do the act they had advised him 
to perform. If he had had the smallest doubt of his 
majesty’s competency, he would have taken it on himself 
to have signed the commission for giving the royal assent, 
and trusted to an indemnity, or have come to the house 
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and made a declaration. But he had then no doubt, 
and he asserted that it was most important to the sovereign 
that the chancellor should not depend wholly on the evi- 
dence of physicians, if he himself thought the king per- 
fectly competent to discharge the functions of the royal 
authority. His interviews with his majesty at that time 
were always in the absence of all persons who might be 
considered as exercising any control over him, and it was 
his firm conviction that he was warranted in the course that 
he then adopted. He knew the dangers of this proceeding, 
but he knew his duty too; and had determined to see his 
sovereign, and judge of his complaint, when he was as free 
from restraint as any of his subjects whom it had been his 
painful duty to examine under similar circumstances. Eis 
majesty, on the ninth of March, understood the duty which 
he the chancellor had to perform better than he did himself. 
If he had acted wrong, it was with the best intentions, and 
those would acquit him in the sight of God, if not in the 
opinion of his country.’ On the following night, when earl 
Grey repeated with indignant bitterness, ‘‘the noble and 
learned lord must excuse him when he said he must have 
better authority than his declaration for his majesty’s recov- 
ery,” the loyal and faithful chancellor renewed his apology : 
‘confident in the probity of his own heart, and assured of 
the integrity with which he had labored to perform the du- 
ties of his office to the sovereign and to the public, he would 
repeat what he had said on a former occasion, that he not 
only would not decline, but that he challenged the strictest 
inquiry into his conduct. The noble earl might well have 
spared the observations that had fallen from him. He would 
not scruple to declare to their lordships, that no fears, no in- 
fluence of any kind, should deter him from doing over again 
what he had already done, if he conceived that it was ne- 
cessary to the interests of the king his master, or to those of 
the country at large. When he mentioned his majesty, he 
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never could speak of him without gratitude for the favors 
and obligations he had heaped upon him: he never could 
think of his unhappy malady without the acutest sensibility. 
Neither the reports of the physicians, nor threats in or out 
of doors, should operate to prevent his exercising his own 
judgment in whatever regarded his royal master’s interests. 
He would rather perish ignominiously on the scaffold than 
desert his allegiance to his sovereign, by declining to take 
any steps which his duty and his office pointed out to him. 
He would act in every possible case upon his official respon- 
sibility, and be content to leave the consequences to God. 
Charges or menaces were alike indifferent to him. Let the 
shock come, he was ready boldly to encounter it —‘ impavi- 
dum ferient.’ For myself,’ were the chancellor’s closing 
words, ‘let me but see my sovereign well, and then let me 
depart in peace.” After this feeling address, lord King 
moved to omit the name of John Jord Eldon from the im- 
portant trust of the Queen’s council. The division gave a 
large majority in lord Eldon’s favor —content, fifty-four ; 
not content, one hundred thirty-nine. A protest, recapitu- 
lating the charges in firm but temperate language, was 
signed by lords Grey, Holland, Erskine, and six other peers. 

Lord Eldon had imbibed from his youth, and in the or- 
thodox bowers which Isis waters, the dogmas of the tory 
creed in all their purity and rigor. By these dogmas he 
abided through his whole life with a steadfastness, and even 
at a sacrifice of power which sets at defiance all attempts to 
question their perfect sincerity. Such as he was when he 
left Oxford, such he continued sixty years afterwards, to the 
close of his long and prosperous life; the enemy of all re- 
form, the champion of the throne and the altar, and con- 
founding every abuse that surrounded the one or grew up 
within the precincts of the other, with the institutions them- 
selves ; alike the determined enemy of all who would either 
invade the institution or root up the abuse. 
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In our next number, when considering lord Eldon as a 
legislator and a statesman, we shall view the lights and 
shadows of his character without prejudice or passion, and 
close our imperfect notice of this great and good man, with 
the particulars of those social and domestic virtues which 
never shone so brightly as in the reflection of his own fire- 
side. 





ART. IV.—ON THE VALIDITY OF MORTGAGES OF RAIL- 
ROADS TO THE STATE OR INDIVIDUALS BY RAILROAD 
COMPANIES. 


Francuises, which are defined by Finch’ to be royal privi- 
leges in the hands of a subject, are of several kinds. Holt 
C. J.’ said that liberties or franchises were of three kinds: 

‘1. Those that are ancient flowers of the crown, as 
felons, goods, ete., which, if they are forfeit, judgment 
may be of ouster or seizure, for the king may have them 
again. 

“2. A thing newly created, which the king cannot have 
as a corporation, which, if it commits a forfeiture and a 
judgment of ouster be given, in such case there needs 
no seizure; for to what purpose shall there be a seizure 
by the king, when he may not have it? 

‘3. There are things newly created, as markets, etc., 
which may subsist after seizure by the king; and, in such 
case, though judgment of ouster be given, there shall be 
a judgment of seizure for the king.” 

It is important to distinguish between the different kinds, 
for certain franchises appear to have been mere gratui- 
ties; and to such the following discussion does not relate. 
Whenever a grant of a franchise confers a right connected 


' Finch, 38. * King v. City of London, 1 Skin. R. 310. 
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with duties to be performed, it imports a contract between 
the king, or the government, and the grantee of the fran- 
chise, and is subject to every incident, after acceptance, 
which attends a contract for a valuable consideration. It 
is one of the incidents of contracts and obligations, that 
they cannot be severed or apportioned.’ A contract cannot 
be severed or apportioned, because a severance or appor- 
tionment is such a change in the terms of a contract as 
would completely change its character. If new parties 
are interposed, it is no longer the same. If a part of the 
subject-matter of a contract is withdrawn from its opera- 
tion, the original agreement no longer exists. Whatever 
effect may be given to the qualified obligation, it takes 
effect by substitutions and by virtue of a new agreement, 
which, whilst it annuls the existing contract, establishes, 
on a sufficient consideration, a new one in its place. 

For the same reason, a condition cannot be apportioned. 
When the condition is extinguished or dispensed with in 
part, it is entirely gone;* because, if a condition was 
sustained in part after being in part discharged, a new 
contract would be created, requiring for its support a new 
and sufficient consideration. Such a change cannot be 
effected by the action of one party. 

A discharge of a part of the consideration of a contract 
will operate to conclude the party for whose benefit it 
was provided; but a reservation of a part of the condition 
will be ineffectual. 

A franchise is a contract which binds the government 
to sustain the right, and the subject to execute the duties 
which it imposes. A condition of the contract is perform- 
ance of those duties. When any act of the parties pre- 
vents the possibility of fulfilling the contract involved in 


1 See 3 Vin. Abr. p. 6. Apportionment, A. pt. 10, 11. 
* Dumpor’s case, 4 Co. 119. 
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the grant of a franchise, though it is capable of being 
performed in part, it is no longer the same agreement. 

When any act of the party, for whose benefit the con- 
tract involved in the grant of a franchise is to be per- 
formed, prevents its execution, the condition is discharged, 
and the contract is dissolved; and when it is prevented 
in part, the obligation to perform the contract ceases; for, 
if the consideration or the contract is less extensive than 
by its original terms, a new contract is created, and this 
result cannot follow from the act of one of the parties. 

When a franchise is granted to an individual, which 
vests in him certain rights, and, as the consideration of 
their exercise, subjects him to the performance of duties, 
the parties to the contract by which the franchise is 
created may waive or modify it at their pleasure; but 
they cannot so change the terms of: the contract as to 
sustain the original grant, whilst the modified agreement 
prevents its exercise. If the act of the government 
amounts to a discharge of the condition, or a waiver of 
performance, the franchise is nevertheless vested, and may 
be sustained, independently of its conditions. If there 
is any incompatibility between the franchises and any 
ingrafted or substituted agreement, which yet recognises 
the franchise as existing and entire, all that is inconsistent 
with the original contract must be rejected. 

In many instances, franchises have been created, to be 
exercised over the territories of individuals, giving, in 
virtue of the eminent domain, a right to the grantee to 
enter upon the land of others, and to appropriate it to 
the purposes of the franchise; and, after possession had 
thus been obtained, the very interest acquired in the land, 
—the material part of the franchise, — has been conveyed 
to the government by whose grant the right was created, 
whilst the obligation to exercise the franchise yet con- 
tinued an existing duty. 
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Loans of money have been made by states to railroad 
companies, and the road itself has, in many cases, been 
mortgaged for its security. The terms of the mortgage 
give an absolute right to the road on failure of payment, 
leaving the abstract franchise to the company, with all 
its duties and obligations. 

Thus the government, to which there is an implied 
engagement, on the part of the grantee of the franchise, 
to enter upon the land appropriated to its objects, and to 
construct and sustain a road, withdraws from its grantee 
the very land over which the right was to be exercised, 
whilst an existing contract requires that the company 
should use and enjoy the land for the purposes of the 
franchise. Here, then, is a manifest incompatibility be- 
tween the rights reserved by the original contract and 
the estate which the mortgage purports to convey; and 
it is quite impossible to sustain the one, whilst the other 
is carried into effect. 

When a grant is made to a company of a franchise, 
which is to authorize them to enter upon the land of 
individuals, and to set it apart forever for a way, to ex- 
clude all others from the use of that way, and to take 
toll from passengers who are admitted to its enjoyment, 
a high prerogative of sovereignty is exercised, which can 
only be justified on grounds of necessity, and from con- 
siderations of public good. The government can take 
the property of individuals, and appropriate it for the 
benefit of the public, on the provision of adequate in- 
demnity; but the property thus taken can only be used 
for public purposes; and when the franchise which is 
granted to individuals renders it necessary that private 
property should be taken, that property can only be used 
for the single purpose for which the franchise was created. 

As against the citizen, the right is exercised in invitum ; 
and no higher or greater interest is vested by the franchise, 
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than is strictly necessary for the purposes of the grant. 
The right acquired is but an easement, a restricted and 
partial interest. So far as the property is not needed for 
the uses of the franchise, it remains, with all its incidents, 
in the hands of the proprietor. 

When the charter which creates and confers the fran- 
chise imposes duties upon the grantee, to be exercised for 
the benefit of the proprietor whose land shall be appro- 
priated for the purposes of the franchise, the right is then 
to be exercised, subject to certain liabilities to the owner 
of the soil. ‘Those duties constitute, in some sense, the 
tenure of the easement. 

The right which is created by the government in the 
exercise of the eminent domain is a qualified interest. If 
a railroad company is required to construct bridges across 
the line of their road, or culverts for the passage of water, 
or embankments to protect the land of the proprietor from 
overflow, these duties qualify the right acquired by the 
company to use the land, and constitute the condition 
which, as between the company and the owner of the 
soil, authorizes its use. 

Substantially, therefore, a third party is introduced ‘into 
the grant of the franchise,—a party in interest, though 
not a party to the contract,—and the grantee of the 
franchise is subjected to the performance of conditions, as 
well to the owner of the soil over which it is to be exer- 
cised, as to the government which created the right. 

The government may waive the conditions, and the 
franchise yet continue to exist as a right; but the right 
to the enjoyment of the property devoted to the uses of 
a franchise, depends upon its exercise within the conditions 
of the grant. As the grant is in derogation of the right 
of property, and is merely operative to the extent its exer- 
cise is required by public necessity, the rights of the pro- 
prietor of the soil are sustained so far as they are not 
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displaced by the exercise of the franchise. The right of 
property presses upon the incorporeal privilege, revives 
when that is suspended in right or in possession, and 
becomes absolute when the franchise is extinguished, as 
an estate in fee in remainder becomes an absolute right 
of property when a particular estate, as an estate for 
years, is merged or extinguished. 

The incorporeal right yields to the right of property 
when the franchise ceases to be exercised. 

We therefore conclude, that a conveyance by the grantee 
of the franchise, which not only changes and subverts 
the original contract, and makes it impossible to fulfil its 
terms, though founded upon a continuance of that con- 
tract, but also disposes of land which has been appro- 
priated to the purposes of a franchise for objects entirely 
foreign to its design, cannot be sustained, and is wholly 
ineffectual to divide the franchise from the thing to which 
it adheres. 

Suppose that the grant of the franchise which conveys 
the right, the condition of which is its exercise according 
to the terms of the charter, also provides that the road 
itself shall be mortgaged to the government in security 
of a loan made to aid in its completion. Is not such a 
graut incongruous? An implied condition of the charter 
is, that the franchise shall be assumed, sustained, and 
that all its objects shall be forever fulfilled. Possession 
is necessary to the fulfilment of that condition; and, in 
the exercise of a high power of sovereignty, authority is 
given to the grantee of the franchise to enter adversely 
upon the lands of many individuals, and to appropriate 
so much as may be needed to give effect to the incorporeal 
right; but the charter also provides that the government 
shall, for the breach of a collateral condition, on the failure 
of the grantee to repay the loan, enter upon the same land. 
The grant of the franchise conveys a mere incorporeal 
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right, to be exercised for a limited purpose, and with 
specific powers. The reservation by way of mortgage is 
of the very land appropriated, and not of the incorporeal 
interest. Jt is more extensive than the grant, and professes 
to embrace more than the grantee has authority to appro- 
priate under the franchise. The charter imposes many 
duties to be performed in the exercise of the right granted, 
and which the proprietors, whose lands are subjected to it, 
have a right to exact. The mortgage reserves the land 
to the sovereign, divested of all such duties, and dis- 
charged from the obligation to maintain the franchise. 
The government, in the exercise of the legitimate powers 
of sovereignty, conveys what may be strictly necessary 
to the accomplishment of a great public object, but it 
reserves a greater interest, undefined, unrestricted, dif- 
ferent from the interest created. It grants a right which 
trenches upon private property, the authority to do which 
can only be sustained by the provision of adequate in- 
demnity. It reserves an interest not only greater, but 
inconsistent with that indemnity; which subverts the prin- 
ciple upon which the indemnity is made, by preventing 
the exercise of those duties, some of which are beneficial 
to the proprietor of the soil, and qualify his claims to 
compensation. It imparts a limited right; it reserves an 
absolute one. It creates a franchise subject to conditions; 
it takes back, by way of pledge for a loan of money, the 
very thing to which the franchise adheres, divested of 
those conditions. It grants the right to make a railroad 
in the instance supposed, and reserves the road itself, 
without reserving the franchise under which it was con- 
structed. 

Such is the effect, and such are the consequences, of the 
mortgage, whenever it makes a partition of a franchise. 
If the whole franchise itself is reserved, and exists in the 
hands of the government, then its duties must be fulfilled 
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by the state, and the reservation by the mortgage merely 
constitutes the state the assignee of the rights of the 
company. 

The intention of the parties is not, however, to assign 
the entire right, and substitute the government in the place 
of the grantee, for the performance of the duties of the 
franchise, but, on the contrary, to continue and maintain 
the obligations of the company to sustain it, whilst the 
land itself, over which it is to be executed, is transferred 
to the government. Such an intention cannot be carried 
into effect; and the whole transaction is, throughout, ab- 
surd and inconsistent. 

But, if a conveyance of a part of the franchise, by way 
of mortgage to the state, might be sustained, and if the 
land set apart for the objects of the franchise might be 
held by the government, what are the incidents by which 
the land would be affected? The forfeiture of the land 
would not revoke the franchise, even if such was the 
presumable intent of the parties; for the franchise cannot 
depend upon the performance of a collateral condition. 
A franchise may be forfeited for misuser or nonuser, be- 
cause the grant is made upon the implied condition that 
its duties shall be performed; but not for a breach of a 
collateral condition. The grant of the franchise cannot 
be made dependent upon a subsequent loan. Even if the 
franchise is pledged for the payment of the debt, though 
its issues may be liable, it is not itself extinguished by 
a neglect of payment. 

A part, then, of the franchise, — the corporeal part, — 
is forfeited to the government, and the right, —the abstract 
franchise, — still remains, and is a subsisting contract be- 
tween the original parties. The grantee is still bound 
to give effect to the franchises, and to sustain all the duties 
to the proprietor of the soil, and to the public, which are 
imposed by the terms of the grant. He is then bound te 
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enter upon the land forfeited, and hold it adversely to any 
rights existing in the government. 

If the grantee of the franchise is prevented by the 
government from entering upon the land, a breach of con- 
dition is excused, on a very obvious principle, though the 
right will remain unimpaired. A sufficient plea to a quo 
warranto for a forfeiture would be, that the government 
had prevented performance, by entering upon the land 
necessary for the franchise, for the breach of a collateral 
condition. 

If the government requires that its duties shall be ad- 
ministered, the land mortgaged and forfeited to the govern- 
ment must be yielded for the purpose, and the same right, 
which might be called into exercise against the original 
proprietors of the soil, must prevail against the govern- 
ment, or the franchise can have no actual existence. 

What, then, is the result, in this view of the subject? 
The entire franchise remains in the hands of the original 
grantee; and, if any effect is given to the mortgage, it is 
in derogation of the title of the original proprietor of the 
soil. The absurdity of this is so manifest, that it is appa- 
rent the mortgage cannot have the effect of transferring 
the land independently of the franchise. 

The real intention of the parties undoubtedly is, to 
mortgage the material part of the franchise, whilst the 
right remains in the original grantee, together with the 
obligation to sustain its objects. No other interest would 
then be conveyed by the mortgage than was vested by the 
grant of the franchise, and that interest would be conveyed 
subject to all the obligations which affected it, and to the 
rights of the proprietor of the soil. 

As already observed, if the franchise is not maintained, 
the right of the proprietor becomes absolute. ‘Then, if the 
road — the substance to which the right adheres — is sepa- 
rated from the franchise itself, so as to exclude the original 
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grantee, it cannot be carried into effect at all; for the right 
and the duty, by the supposition, remain in the hands of 
another. If any effect can be given to the conveyance, it 
cannot be by an ouster of the grantee of the franchise, or 
by vesting a title adverse to its exercise, but by construing 
it as creating a species of trust, which depends upon a 
unity of interest, and has its foundation and support in the 
maintenance of the franchise. 

In the view which we have taken of this subject, we 
have, to avoid complexity, regarded the franchise as vested 
in individuals, and not as exercised by a corporation, as is 
usually the case, for the purpose of sustaining the objects 
of a franchise. 

When an incorporated company has mortgaged a mate- 
rial part of its franchise, whether to the government or to 
individuals, it would probably be contended that a disso- 
lution of the corporation was a consequence of the for- 
feiture, and such a result would be argued from the very 
consequences which we have insisted upon as showing 
that no effect could be given to the conveyance. But no 
distinction can be made between the grant of a franchise 
to an individual, and a grant which, in its terms, consti- 
tutes individuals a body politic, and, in that capacity, in- 
vests them with a franchise. In each case, the effect of 
the grant is the same. ‘The only difference is in the ca- 
pacity in which the parties contract, and exercise the 
duties imposed. 

When the franchise is invested in a corporation which is 
constituted for the purpose of carrying it into effect, if the 
franchise is destroyed, the corporate capacity must cease, 
because it is but the instrument for administering the right ; 
but the right itself, its incidents, the conditions on which it 
is holden, and the interests acquired under it in the hands 


of individuals, cannot be changed by the dissolution of the 
corporation. 
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There are cases in which the consequences of certain acts 
tending to a destruction of corporations, by surrender or 
abandonment have been considered, and a surrender, or con- 
veyance of the possessions on which the capacity depended 
has been regarded as subversive of the corporations. Ad- 
mitting that such would be the consequences of conveyances 
which destroy the objects of a corporation, we shall cite 
those cases to prove that no effect can be given to transac- 
tions, whether between a corporation and the government 
which created it, or between the corporation and private 
persons, which obstruct the performance of its duties, and 
destroy its being whilst the franchise itself for which the 
corporation was created is necessarily sustained, as funda- 
mental to those transactions. 

In Hayward v. Fulcher, (Palmer’s Rep. 491,) the effect ofa 
surrender by the dean and chapter of Norwich, of their 
church, cathedral and privileges was in question, and it was 
assumed that if the means by which the corporation existed, 
the very thing to which the right adhered, was surrendered, 
the corporation was extinguished. 

Noy said that the surrender could not be intended of the 
material church only, but the very body was dissolved. It 
is said in an action of waste, ad exh@radationem ecclesia, 
which cannot be intended of the fabric of the church, for 
this cannot be an inheritance. By surrender of the church 
the corporation is gone, for their pleading is, that they are 
seised of all things in the right of their church. When the 
statute of 31 Henry VIII. gave all the possessions of the 
abbot to the king, their corporation was also gone; and he 
cited 15 Assizes, pl. 8, that if there be a warden of a chapel, 
and the chapel and all the possessions be aliened, he ceases to 
be a corporation, because he cannot be a warden of nothing, 
but that if the body of a prebend be a manor and no more, 
and the manor be recovered from the prebendary by title 
paramount, yet his corporate capacity remains, because he 
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has stallam in choro et vocem in capitulo and he is preben- 
dary although he has no possessions. 

Whitlock and Jones were of opinion that if the church and 
the possessions surrendered were necessary to the being of 
the corporation, that it would be dissolved by the surrender ; 
but they said that in this case there might be dean and 
chapter without a church or possessions. 

If after the surrender they had not had the means of exe- 
cuting their capacity and offices, it would have constituted 
a dissolution of the corporation. The case would then have 
been entirely analogous to that, where a mortgage of a rail- 
road, if sustainable in principle, prevents the corporation 
from continuing the railroad. 

In the case of The King v. the Corporation of Maydenhead, 
(Palmer R. 76,) it was said there is a diversity: if several 
franchises are granted by the same charter and one is sub- 
ordinate and incident to the other, then the forfeiture of the 
principal is the forfeiture of the other, which is subordinate ; 
but when the things are several and independent of each 
other, there the forfeiture of one is not the forfeiture of the 
other. Thus the toll is not incident nor subordinate to the 
market, and so toll may be forfeited while the market re- 
mains; to which Dodderidge and the court agreed, but he 
says, that when the franchise is entire, then if any incident 
is forfeited, all shall be forfeited. As, if the court of pie- 
powders, which is incident to a fair and market, is abused, 
the franchise is lost. 

The doctrine of the court in this case depends upon the 
principle, that a separation of a material incident from a 
franchise, and which is necessary to its existence, prevents 
the exercise of its duties, and when the incident is forfeited, 
the principal must of necessity be destroyed. For the same 
reason, if the court of piepowders, which was the indispen- 
sable incident of a market and fair, could be separated by a 
conveyance, the franchise itself would be destroyed. 
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In several cases in the state of New York,’ it has been 
decided, that if a corporation suffers an act to be done which 
destroys the end and object for which it was created, or if it 
assigns and transfers so much of its property to trustees as 
to render it incapable of conducting its operations, this must 
be regarded as equivalent to a dissolution. 

Assuming then that a mortgage of a part of a franchise 
would have the effect to defeat its exercise, and prevent the 
execution of the contract implied in its creation, it may well 
be contended, that no effect can be given even to a convey- 
ance to the state, which would in its consequences be fatal 
to the franchise. A destruction of the franchise, and a dis- 
solution of the corporation, in capacity of which it was ex- 
ercised, is not contemplated by the parties to such a convey- 
ance. A surrender is not designed. The conveyance is not 
taken with that intent, and if this construction is adopted, 
or if any effect whatever is given to the transaction, as a 
severance of the material franchise from the right, the ob- 
jects of the parties are completely defeated, and by a con- 
veyance which has its effect by creating an interest in one 
of the parties to the grant inconsistent with its terms, and 
adverse to its execution. The state occupies the position of 
a party demanding the fulfilment of an executory contract ; 
it ought not, therefore, to take any estate which obstructs 
its performances. Otherwise interests are created which are 
incompatible. The state cannot require that the franchise 
shall be carried into effect, and also that a contract shall be 
sustained which withdraws from the corporation the means 
of executing it. 

But it by no means follows that if a conveyance of a part 
of a franchise, by a corporation established for its exercise, 
operated as a surrender, that any actual interest would be 
conveyed by the mortgage. The franchise must be sus- 


1 See People v. Washington and Warren Bank, 6 Cowen R. 216; People v. 
Bank of Hudson, 6 Cowen R. 220. 
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tained or no interest will exist which is capable of being 
conveyed. If the franchise and the corporation are de- 
stroyed, the right of the proprietors of the soil reverts. If 
the franchise exists after the dissolution of the corporation, 
it will be subject to the conditions which before affected it. 

If a corporation is authorized to construct a railroad, it is 
preposterous to suppose that it may, by the very conveyance 
which dissolves its corporate existence, because its purposes 
can thereafter no longer be fulfilled, impart a right to the 
territory on which the railroad is to be supported, when the 
right and the power to carry the franchise into effect have 
ceased, and when the conveyance of the thing to which the 
franchise adheres, does not profess to confer the right to 
maintain it. 

The only plea in an action of trespass against the corpo- 
ration for entering upon lands to carry the franchise into 
effect would be the authority conferred by the charter, and a 
performance of its conditions. If the agents of the state to 
which the road was mortgaged should enter upon the land 
as forfeited to the state for the neglect to pay the money 
loaned on its security, they would also be compelled to jus- 
tify in an action by showing the original charter and a com- 
pliance with its conditions. "They would justify under the 
charter, and by a derived title, and not by a paramount au- 
thority. The authority of the state acquired under the mort- 
gage could not be greater than that of the corporation, nor 
devested of the conditions to which it was subjected. And 
if the road was sold under the power given by the mort- 
gage, the purchaser would be a mere assignee, claiming un- 
der the original title, affected by its conditions, even if not 
subject to its duties, and such an assignee must justify un- 
der the original charter. 

If the corporation was dissolved, if its capacity was at an 
end, and if the assignee claimed by succession the rights of 
a defunct body, the franchise could not be held as a passive 
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interest. Its being consists in its exercise. Its enjoyment 
depends upon the capacity of using it. It could not be car- 
ried into effect without fulfilling the conditions of its exist- 
ence, those conditions which are founded in common right, 
and are indispensable to its maintenance. 

To fulfil all those conditions, the incidents of the right 
must meet in the party in whom is vested the material fran- 
chise and the capacity to exercise it. A severance of the 
franchise from the right in which it is enjoyed is entirely 
incompatible with its actual maintenance, and if the conse- 
quence of such a partition is the dissolution of the corpo- 
ration, and if the assignee of the franchise does not succeed 
to the duties as well as the rights of the corporation, it is 
substantially extinguished, and the land over which it passes 
is devested of the easement. All those legislative enactments 
by which railroads have been mortgaged, have conveyed 
the road itself which constituted the property of the corpo- 
ration, apart from the right itself, the incident duties of 
which created the tenure by which that property was hold- 
en. Perhaps a forfeiture of the condition was contemplated 
as a dissolution of the corporation, and the mortgage regard- 
ed as conveying not a mere easement, but an absolute es- 
tate in the land itself, which on the forfeiture, would give 
the state, or its assignee, a right to continue or suspend the 
franchise at election, and an unrestricted right to the mate- 
rials of which the road was constructed. 

If such a construction may be given to conveyances of 
this character, the result is indeed remarkable. The state 
claims under the corporation, takes such an estate as the cor- 
poration was capable of conveying, becomes the assignee of 
an interest which in them was a mere easement, and quali- 
fied by conditions, holds under a transfer which reserves a 
partial interest to the corporation, whose only right depended 
upon an executory agreement in the charter of incorporation, 
by which the franchise was created, and if an interest thus 
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limited in its origin, is capable of such a transmutation, as 
to invest the state or its assignee with the fee, the principles 
which govern the transaction must be sought elsewhere 
than in the rules of the common law. But so far as the 
consequences which are supposed to flow from the forfeiture 
depend upon the dissolution of the corporation, and a des- 
truction of the capacity in which the contract is made, no 
such result can follow. 

The contract to sustain the franchise is paramount to all 
collateral agreements to which its maintenance is funda- 
mental, and the capacity in which the right is enjoyed must 
accompany its exercise. 

The mortgage of the railroad in the case supposed would, 
if valid, on the forfeiture of the conditions, create a right 
inconsistent with a continuance of the franchise, but it does 
not therefore follow that the duties of the corporation, bound 
to exercise that franchise, are at an end. The corporation 
consists of individuals who have contracted in their corpo- 
rate capacity. No act of their own can destroy their liabil- 
ty in that capacity, otherwise they would take advantage 
of their own wrong. The obligation continues, notwith- 
standing their failure to perform a collateral contract, and 
though the government may have lost the right to exact the 
penalty of forfeiture, by preventing performance. They are, 
after a forfeiture of the mortgage, still bound to sustain the 
duties imposed upon them to the proprietor of the soil. 
Those duties constitute the condition of their title, and the 
performance of them is an obligation precedent to, and the 
foundation of, their right to assign that title. 

The forfeiture cannot affect their liability on precedent 
causes of action, or vary the capacity in which they are 
bound, or destroy any rights which grew out of their capac- 
ity of incorporation. 

In the great case of the guo warranto against the city of 
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London,’ it was claimed on behalf of the city, that the fran- 
chise of being a body politic was incapable of being forfeited 
or surrendered, because the capacity when once created 
could never cease. 

There was great force in the argument by which this doc- 
trine was supported, and although it was decided by the 
court that the franchise might be forfeited, it is evident from 
the subsequent case of the King v. the Mayor of London,’ 
that the judgment was not regarded as terminating the ca- 
pacity of the corporation. 

At the present day little doubt would be entertained in 
regard to the effect of a seizure on process of guo warranto, 
or of a regular surrender as between the parties to the char- 
ter. The corporation would be dissolved, though the capac- 
ity would continue in regard to precedent rights and causes 
of action. But the case in question is affected by very dif- 
ferent considerations. 

The corporation, which has mortgaged a part of its fran- 
chise, is subjected to certain liabilities in that capacity, on 
which its right to the enjoyment of the property mortgaged 
depends. If the capacity to sustain the franchise ceases, the 
foundation of the mortgage is subverted. It is, therefore, a 
perverted course of reasoning, by which a surrender or dis- 
solution of the corporation is inferred from the forfeiture of 
the mortgage of a part of a franchise, when it is necessary 
to sustain the corporate capacity and to support the fran- 
chise, in order to give effect to a transfer of any interest 
whatever, in the right or its avails. 

The same considerations which we have adduced to show 
that a mortgage of a part of a franchise to the state would 
be void, are equally decisive that such a conveyance to pri- 
vate persons would be inefficacious. There is not the same 
incongruity in the latter case, because the mortgage is not 
inconsistent with the contract between the parties by which 


' 8 Hargrave’s State Trials, 550. 
2) Skin Rep 276. 
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the franchise was created, but in neither case can the trans- 
action be sustained. 

The mortgage proceeds upon the separation of the right 
to exercise a franchise from the very means by which alone 
that franchise can be carried into effect. It professes to 
create an adverse interest which may enable a third party 
to prevent the execution of the franchise, and creates a right 
which cannot be carried into effect without operating as an 
ouster of the franchise. 

And whilst the mortgage would exclude and prevent the 
franchise from being carried into operation, it would even 
if sustained be wholly inefficacious to vest an interest, be- 
cause the soil is subject only to an easement, and when that 
is extinguished or suspended the right of the proprietor re- 
vives, by the express provision of many, perhaps of all the 
acts incorporating railroad companies. 

It may be a question whether the mortgages in discussion, 
though not capable of being sustained at law, may have any 
effect given to them in a court of chancery. ‘This may de- 
pend upon the nature of the relief which is sought. The 
corporation cannot be treated as dissolved, for the reasons 
which we have stated. The interference of a court of chan- 
cery cannot therefore be claimed on that ground. 

But if the aid of the court is sought to new model the 
agreement, so that it shall pass an interest, such as was ca- 
pable of being conveyed, the question will arise, what was 
the substantial intent of the parties? If it is alleged that 
the object of the parties was to convey the entire franchise, 
and to clothe the mortgagee with the rights as well as sub- 
ject him to the duties of an assignee, that effect may per- 
haps be given to the transaction ; but if the design of the 
parties was to take an interest which would subject him to 
none of the burdens, whilst he might enjoy the profits of the 
franchise, no such relief would be sought, for it would not 
correspond with the intention. 
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Perhaps a court of chancery would decree that the profits 
resulting from the franchise should be paid to the mortgagee, 
but it would embrace only such as should remain after the 
duties of the corporation were fulfilled, and after all its par- 
amount obligations had been sustained and secured. 

S. F. D. 
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MENT IN EUROPE AND NORTH AMERICA. 


[By Professor MirrermaleER, of Heidelberg. ] 


1. Second Report of the Inspectors to visit the different 
Prisons of Great Britain. London: 1837. 

2. Third Report of the Inspectors. London: 1839. 

3. Fourth Report of the Inspectors. London: 1839. 

4. Tenth Annual Report of the Inspectors of the Eastern 
State Penitentiary of Pennsylvania. Philadelphia: 1839. 

5. Thirteenth Annual Report of the Board of Managers 
of the Prison Discipline Society, Boston. Boston: 1838. 

6. Opinions exprimées par les Conseils Généraux des Dé- 
partements dans leur Session de 1838, sur le Réforme ou 
Régime des Prisons. Paris: 1838. 

7. Rapport sur les Prisons de l Angleterre, de [ Ecosse, de 
la Hollande, de la Belgique, et de la Suisse. Par Moreav- 
CuristopHe. Paris: 1839. 

8. Rapports sur les Prisons du Midi de l Allemagne, et sur 
les Prisons de I’ Italie. Paris: 1839. 

9. Manuel des Prisons ou Exposition du Systéme Péniten- 
tiaire. Par Grevtet-Wammy. ‘Tome Il. Paris: 1839. 
10. Voyage en Hollande et la Belgique sur le Rapport de 
U Instruction Primaire des Etablissémens de Bienfaisance 
et des Prisons. Par Ramon ve ta Sacra. Paris: 1839. 


2 Vol. 











1842.]} Penitentiary Improvement. 111 


11. Delle Prigioni e del Loro migliore Ordinamento. 'Trat- 
tato di F. Votricerta. Napoli: 1837. 

12. Sur la Reforme des Prisons. Par V. Foucuer. Rennes: 
1838. 

13. Examen de la Théorie et de la Pratique du Systéme 
Pénitentiaire. Par A. pe ta Rocweraucoutp-Liancourt. 
Paris: 1840. 

14. Notice Historique sur 0 Etablissement et les Progrés de 
la Société établie dans les Pays-Bas pour 0 Amélioration 
Morale des Prisonniers. Par E. Motter. Amsterdam: 
1838. 

15. Nordamerika’s sittliche Zustiinde nach eigenen An- 
schauungen von Dr. Jutius. Leipzig: 1839. 2 Bde. 

16. A Popular Essay on Subjects of Penal Law, and on 
uninterrupted Solitary Confinement at Labor. By Fran- 
cis Lieever. Philadelphia: 1838. 

17. Reglement Général des Prisons de Lyon, précédé du 
Rapport, adressé par la Commission des Prisons. M. 
Bonarvet, Rapporteur. Lyon: 1838. 

18. Programme pour la Construction dune Prison Centrale 
a Alexandrie. ‘Turin: 1 May, 1839. 

19. De la Mortalité et de la Folie dans le Régime Péniten- 
tiaire. Mémoire par Moreavu-Curistorpue. Paris: 1830. 

20. Articoli estratti dagli Annali di Giurisprudenza senitti 
Sulla Riforma delle Carceri del Conte Petirti pt Forero. 
Torino: 1838. 

21. Della Condizione Attuale delle Carceri e dei Mezzi di 
Migliorarla. 'Trattato di Conte pt Petitti. ‘Torino: 
1840. 

22. Plan @ Organisation dune Prison Neuve a Liége. Par 
VisscHER. 1839. 

23. Reglement Provisoire sur les Pénitenciers Militaires de 
F’. ance, vom 28 Janvier, 1839. 

24. Jahresberichte (1—5) des Verwaltungsraths der Ret- 


tungsanstalt fiir sitilich verwahrloste Kinder in Hamburg. 
1837—1839. 








112 Penitentiary Improvement. [Oct. 


25. Ueber das Gefingniszwesen in Hamburg, von Asner. 
Hamburg: 1839. 

26. Fondation dune Colonie Agricole des Jeunes detenus a 
Mettray. Paris: 1839. 

27. Kurze Chronik der Giluckstadter Strafanstalten, von 
Luskert. Itzehoe: 1839. 

28. Schleswig-Holsteins kiinstiges Strafsystem, erortert im 
Vorwort der Nchleswig-Hbolstein. Anzeigen fiir 1840, 
mit Bemerkungen von Juttus. Altona: 1840. 

29. Vortrag des Abgeordneten Kiser iiber die Berbesserung 
des Gefangenwesens, in der Weimarischen NStindever- 
sammlung 1839, (in den Landiagsverhandlungen von 
Weimar 1828. SS. 398.) 

30. Bothschaft und Beschlussesvorschlag des kleinen Rathes 
von St. Gallen, betreffend die Verwaltung der Strafanstalt 
vom 29 October, 1838. Und Gesetz vom 15 November, 
1838. 

31. Sulla Riforma delle Carceri. Artikel von Brcezzi in 
der Zeitschrift. Letture popolari. ‘Torino: 1839. Nr. 
15—26. 

32. Cenni intorno al Correzionale dei Giovanni, nel Edifizio 
della Generala Presso Torino. (Von Brcrzzi.) 1840. 
33. A Vindication of the Separate System of Prison Disci- 

pline. Philadelphia: 1839. 

34. Prison Discipline. The Auburn and Pennsylvania 
Systems compared. New York: 1839. 

35. Examen du Projet de Loi sur les Prisons et du Plan 
de la Nouvelle Maison de Detention de Genéve. Par 
Gosse. Geneve: 1840. 

36. Des Moyens et des Conditions dune Reforme Péniten- 
tiaire en F'rance. Par Cu. Lucas. Paris: 1840. 

37. Loi sur l Administration des Prisons de Genéve. 28 
Février, 1840. 

38. Projet de Loi tendant a introduire une Reforme dans 
le Régime Général des Prisons en France. 9 Mai, 1840. 














1842. ] Penitentiary Improvement. 113 


39. Letter on the Penitentiary System. By Francis Lizser. 
1840. 

40. Reports relating to Parkhurst Prison. London: 1840. 

Al. Eighteenth Report of the Inspectors-General on the 
General State of the Prisons of Ireland, 1839. Dublin: 
1840. 

42. Rapport Fait au nom de la Commission chargée @ ex- 
aminer le Projet de Loi tendant a introduire une Reforme 
dans le Regime Général des Prisons. Par M. vr 'Tocqur- 
vitLE. Paris: 20 Jouin, 1840. 

43. Arrétés et Reglements concernant le Pénitencier des 
Femmes a4 Namur. Bruxelles: 1840. 

44. Beschreibung der Strafanstalt Dreibergen bei Bitzow 
im Groszherzogth. Mecklenburg-Schwerin. Mit Zeich- 
nungen. 1840. 

45. Gehorsamster Bericht der Gefingniszcommission, den 
Bau eines allgemeinen Gefingniszgebaudes betreffend. 
Frankfurt: 1840, 

46. Société pour le Patronage des Jeunes Libérés du Dé- 
partement de la Seine. Paris: 1840. 

47. Colonie Agricole de Mettray. 'Tours: 1840. 

48. Bericht iiber die Rettungsanstalt in der Bachtelen, und 
iiber die Frage beziiglich der Vorsorge fiir das F’ortkom- 
men der aus den Strafanstalten entlassenen St: dflinge (in 
den neuen Verhandlungen der schweizerischen gemein- 
niitzigen Gesellschaft, 12ter Theil.) Frauenfeld: 1840. 

49. Fifth Report of Inspectors of Prisons. London: 1840. 

50. Report relating to Parkhurst Prison. London: 1841. 

51. Mémoire sur les Moyens de Corriger les Malfaiteurs et 
les Fainéants a leur Propre Avantage, précédé @un Pre- 
mier Mémoire inédit Présentés aux Etats de Flandre, 
1771, 1775. Par Vicomte Viratn, XIII. Nouvelle édition. 
Par Hypouitre Virain, XIV. Bruxelles: 1841. 

52. Recueil des Arrétés, Réglemens et Instructions, con- 
cernant les Prisons de Belgique. Bruxelles: 1840. 

VOL. XXVIII, — NO. LY. 8 











114 Penitentiary Improvement. [Oct. 


53. Regulations for Prisons in England and Wales. Lon- 
don: 1841. 

54. Projet d Etablissement d'un Pénitencier d Essai a Paris. 
Par A. Cerrserer. Paris: 1840. 

55. Ueber Pénitentiarsysteme, insbesondere die vorgeschla- 
gene Einfuhrung des pensylv. Systems in Frankfurt. 
Von Dr. Barrentrapr. Frankfurt: 1841. 

56. Réglement concernant le Service des Communautés Re- 
ligieuses Employées dans les Maisons Centrales. Paris: 
22 Mai, 184]. 

57. Ueber Strafe und WStrafanstalten von Sr. k. Hoheit 
Oskar, Kronprinzen von Schweden. Aus dem Schwe- 
dischen ubers. Von Treskow, mit Vorrede von Jutius. 
Leipzig: 1841. 

58. Ueber Gefangene und Gefingnisse von v. Brocker. 
Dorpat: 1840. 

59. Ducpetiaux, Mémoire sur Il’ Etablissement du Pénitencier- 
Central pour les Jeunes Delinquans. Bruxelles: 1841. 
60. Visuers, Mémoire sur les Prisons de Liége. Liége: 

1840. 


In studying the gradual progress of criminal legislation, 
the advancement made in views respecting the penitentiary 
system merits peculiar consideration. We fully laid before 
the readers of our periodical, in 1838,’ the most recent 
literature upon this head, and endeavored to show how 
lively an interest is taken in the subject, in North America, 
England, France, Italy, and Germany. The caption of 
this article, containing such numerous notices, furnishes 
good evidence that that interest has continued to increase. 
We regret, however, that we cannot announce, that the 
views in regard to the most appropriate system of prison 
discipline are as yet finally settled. There is still to be 
observed a manifest conflict of opinion; and, what is the 


1 New Archives of Crim. Leg., New Series, 1838, Nos. V. XII. XVIII. 
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worst, even those who revise penal codes, or who take 
part in deliberating upon them, are not clear among them- 
selves. but forthwith propose punishments which evidently 
have an entirely different signification and effect, according 
as the system of absolute isolation, or that heretofore in 
use, or the Geneva plan, is taken for a basis. There still 
seem to be three fundamental theories, at variance with 
each other. The first demands, that the law shall abso- 
lutely adopt, as a basis, a fixed system of prison punish- 
ment, and shall legally denounce a certain sum of evil, 
which every offender has to suffer, so as to anticipate any 
arbitrariness in administering, as well as discretion in sen- 
tencing to, imprisonment. ‘The second theory leaves it 
with the courts to declare, in each particular instance, 
what kind of punishment the offender shall be subjected 
to, and whether, and for how long a time, he shall be 
kept in solitary confinement. The third plan is, to let 
the regulation and mode of imprisonment (whatever be 
the system adopted as a basis in all cases) depend only 
on the power administering it; and in such a way, that 
either the chief controlling authority in the government 
(for instance, the ministry) shall provide by an ordinance 
how the prisons shall be regulated, or so that this regu- 
lation or discipline shall, in general, be defined, but the 
prison authorities decide, after weighing each case, to 
which system, severer or milder, the offender shall be 
subjected. It is our opinion, that neither of these three 
theories, when taken so generally, merits approbation. 
No doubt the law must establish what different degrees 
of prisons there shall be, and what punishments shall be 
inflicted in them (whether absolute solitude by day as well 
as by night, or by night only, and whether silence is to 
be enjoined): and, further, it must establish which of these 
systems shall be adopted as a general rule, so as to 
apply whenever no exception is made to the contrary; so, 
8* 
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too, the relation between one system and the other; as, for 
instance, how many days of absolute isolation day and 
night are equal to isolation by night only; and, finally, 
what means of discipline (whether stripes, or confinement 
in the dark) are to be used in the prison, and how they 
shall be awarded. Care, however, should be taken, that 
such a law should not give too many absolute prescrip- 
tions; it should rather define the limits within which, in 
a particular case, use may be made of the permitted 
means. ‘Too much should not be left to the court in the 
matter. The court can only try the degree of culpability 
of a crime committed, and determine thereupon what 
punishment shall befal the guilty. The court, however, 
cannot determine beforehand upon the individuality of the 
offender, so far as the degree of punishment which the 
individual is able to bear (taking into account his physical 
constitution) is to be fixed by it; nor can it decide how 
the punishment is to be awarded to meet the conduct of 
the offender in the institution itself. Perhaps it might be 
permitted to the sentencing tribunal to award the severer 
punishment, with absolute isolation, against the individual, 
on account of the special atrocity of his offence; but this 
admits of doubt, especially if the law adopts an aggra- 
vated deprivation of freedom, in opposition to the usual 
punishment, and gives the judge the discretion of imposing 
the aggravated or simple penalty, as he pleases. ‘The 
reason for this is, that the aggravation cannot well be 
decided on beforehand, since so much depends on the 
physical constitution of the offender; and what is an 
insupportable aggravation to many men, and one positively 
injurious to their health, e. g. confinement in the dark or 
deprivation of food, may be no great punishment to others. 
Never should the interference of the prison administration 
be shut out. It can decide, according to the physician’s 
opinion of the physical constitution of the offender, what 
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punishment can be inflicted upon him. It must have the 
power of separating certain individuals from the rest, on 
account of their conduct in the prison; and it must have 
the right to decide when this isolation shall cease. The 
problem of legislation now is, to establish, within certain 
legal limits, the proper relations of the court and the ad- 
ministering power. 

We shall first make our readers acquainted with the 
contents of the above-named publications on prisons, and 
then proceed to make some deductions from them. 

The most valuable intelligence comes from the annual 
reports of the English prison-inspectors; (see above, under 
numbers 1, 2, 3.) Especially do the views of the in- 
spector-general, Mr. Crawford, of whose efforts in regard 
to improvement of prisons we have spoken heretofore, de- 
serve particular attention; though we do not accede to 
them unconditionally, and think the experience of his 
colleagues is also of great value. Every year, the ap- 
pointed inspectors-general make a report in regard to their 
experiences upon the efficacy of the laws, and offer sug- 
gestions for their improvement. In the second report, 
(above, number 1,) the inspectors give their opinion, for 
the first time, on the merits of the two systems — the 
“silent system,’”’ according to which the strictest silence 
is enjoined upon the convicts, and the ‘solitary system” 
of absolute isolation day and night. They declare them- 
selves in favor of the second system; and their main 
reasons are, that the ‘silent system” cannot be car- 
ried out so as to prevent communication between the 
prisoners; and that, in order to exercise an oversight, it is 
necessary to have recourse to the employment of the con- 
victs themselves for overseers—a thing attended with 
many disadvantages. It is further said, in regard to the 
silent system, that it is impossible to carry out a uniform 
plan of prison discipline throughout the kingdom upon it, 
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because too much depends upon the mode of applying the 
system in each particular prison. Moreover, under this 
system, the prisoners become acquainted with each other ; 
and this, again, is a great disadvantage. The writers of 
the report then propose how a prison should be built for 
the purposes of absolute isolation; and here the proposals 
of professor Faraday, for the most appropriate structure 
of the cells for the convicts, deserve all attention. The 
plans and designs being given in detail, every legislator 
can advantageously make use of these proposals. The 
greater part of the report is taken up with a description 
of the state of the various prisons in England. We learn 
here interesting details, not only in regard to defects of 
former management, but also as to the operation of many 
new improvements. We consider the opinion (report, page 
91) of the governor of the Coldbathfields house of cor- 
rection, on the effects of the silent system, introduced there 
since 1834, as important. We observe that he complains 
of the difficulty of finding competent sub-overseers, and 
of the necessity of inflicting frequent punishment for 
breaches of discipline. There are also noteworthy ac- 
counts from the Westminster bridewell; complaint is made 
of the great number of punishments which they are obliged 
to inflict there. Interesting tables accompany the report 
thronghout; as, for instance, (page 113,) on the character 
of the inmates of every prison, and on the kinds of pun- 
ishment inflicted therein, with the reasons for the same — 
the transgressions almost always consisting in speaking or 
making a noise. Many statements of overseers, and even 
of prisoners, are given, on the defects of the institution; 
and the printed statistical tables, (page 439—491,) on the 
prisoners in the different institutions, furnish important 
matter for reflection and consideration. In the second part 
of the second report, there is to be found the report of the 
inspector-general, Mr, William, on the northern and eastern 
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district. This inspector is no advocate of the system of 
absolute isolation, but declares himself in favor of the 
silent system, which he thinks easily administered. He 
observes, that one ought to be reasonable, and not require 
that not a word should be spoken, nor a sign made, among 
the prisoners; it is enough, if the uninterruptedly evil com- 
munication between the convicts can be broken up. He 
lays great stress upon the value of moral and religious 
instruction. Many of his observations, also, on the effect 
of solitary confinement, (report, page 67,) and on the 
prison for juvenile offenders, are worth noticing. There 
are sad statistical notices of the great number of such 
persons; (report, page 85.) In that part of the report 
which relates to the prisons in Scotland, complaint is made 
of the want of arrangements for separating the convicts, 
and that the penitentiaries have too little of a terrifying 
character about them, since the prisoners are treated too 
well, and, especially, are fed too well. ‘The description 
of the favorable state of Scotland in regard to crimes 
(report, page 15) is worthy of remark. It is striking to 
observe how the great crimes, e. g. murder and highway 
robbery, have fallen off there; even theft occurs much 
more rarely there than elsewhere. 

The third report of the general inspectors, Messrs. Craw- 
ford and Russel, for 1838, treats first on the object of 
prison discipline; describes (report, page 33) the impossi- 
bility of classifying the prisoners; undertakes to show the 
insufficiency of the silent system; develops the progress 
of prison improvement in England; and gives extracts 
from the writings of those in Europe who are in favor 
of the system of absolute isolation; (page 69—79.) The 
report further attempts to answer the objections which are 
made against this system, especially the one that religious 
influence is not practicable; (the refutation of which ap- 
pears to us very unsatisfactory; for it cannot be denied, 
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that, where twenty prisoners receive instruction in one 
room, fewer religious teachers are required than where 
the same number are taught in separate cells.) From 
page 92, the objections against the silent system are stated. 
The description (report, page 103) of the institutions for 
reformation of juvenile offenders is important, where in- 
formation is given (page 109) of the institution in Park- 
hurst. The most important part of the report is that 
(page 113) which contains designs for the most appropriate 
construction of prisons. Plans, carried out to the minutest 
details, are added, especially in regard to the most appro- 
priate mode of heating and lighting a prison, and of 
making such partitions between the separate cells as to 
cut off communication between the prisoners. Important 
accounts are given of each of the prisons in England. An 
accurate table is also added of all the prisoners in the 
penitentiaries, giving the nature of their crimes, etc., and 
stating especially (page 259) the number of cases of re- 
commitment. 

The fourth report (for the year 1839) contains a com- 
plete plan of a model of a prison for five hundred prisoners, 
built on the system of absolute isolation, (very valuable, 
on account of the drawings accompanying it,) and pro- 
posals for the formation of societies for assisting dismissed 
convicts. From page 13 to page 58, follows an accurate 
description of the penitentiary of Milbank, in which many 
important regulations have recently been introduced by 
statute; (report, page 15.) The reports of the officers 
show that the stricter system has had many good effects; 
there is, however, much left yet to wish for. It appears, 
from the table, (page 56,) that they are often compelled 
to inflict disciplinary punishments upon prisoners. The 
same remark applies also to convicts in other prisons. 'T'o 
this report is appended a very minute catalogue of all the 
prisoners in all the English prisons in the year 1838, and 
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also a table of the relapsed offenders. The whole number 
was, in 1838, fourteen thousand six hundred and thirty- 
eight men, and six thousand two hundred and thirty-seven 
women. Of these, two thousand and forty-nine had re- 
lapsed already for the third time, and over four thousand 
for the fourth. A separate table is given of all juvenile 
offenders under seventeen years: the appalling number of 
eleven thousand four hundred and forty-four boys, and 
two thousand one hundred and fifty-six girls, appears; one 
thousand and thirty-nine were but twelve years old and 
younger, and two thousand and seventy-five over twelve, 
but under fourteen, years. 

The third report (1838) by the inspector-general, Mr. 
Hawkins, on the southern and western district, deserves 
particular attention. ‘The reporter shows that one ought 
to distinguish between separate confinement and solitary 
confinement; and he gives, under seven numbers, his ob- 
servations adverse to the much-praised system of absolute 
isolation; he shows the difficulty of carrying it out in 
regard to the mode of occupying the prisoners, and in 
view of its great expensiveness; he also shows the im- 
possibility of religious teachers exerting a proper influence 
upon the convicts, and asks how —if this, the severest 
punishment, (as absolute isolation is,) is made the common 
and ordinary one—provision can be made for punishing 
those offences which are committed in the solitary cells, 
and which are the subjects for punishment. He shows, 
further, how little the example of some American peni- 
tentiaries, in which this strict system has hitherto been 
adopted, can be taken as sufficient authority for its general 
introduction elsewhere. 

On the other hand, Mr. Will, the inspector-general of 
the Scotch prisons, declares himself, in his third report, 
(1838,) unconditionally in favor of the system of isolation. 
Mr. Will relies upon the beneficial effects of this system, 
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as it has proved itself in the Scotch prisons of Glasgow, 
Bridewell, Aberdeen, and Paisley. He denies that mental 
diseases are the consequence of isolation, and alleges that, 
in Glasgow and Bridewell, five prisoners asked for per- 
mission to remain in the institution after their sentence 
had expired. The report treats minutely of the state of 
crime in Scotland generally. Great crimes are of rare 
occurrence there. The remarks on the causes of crimes 
are important. Also, in his descriptions of particular 
prisons, valuable observations on the causes of crimes are 
interspersed. 

It is known that France, for a number of years, has 
been active in efforts for the improvement of prisons. But 
also, in France, there exists a great diversity of sentiment 
in regard to the superiority of the system of absolute isola- 
tion. Whilst Moreau-Christophe declares himself warmly 
in favor of this system, the indefatigable Lucas remains 
true to his opinion that this system cannot be introduced 
as the general rule. The French government thought it 
an expedient course, in order to gain a decided opinion 
upon this contested point, to send persons to countries 
whose prisons were most worthy of attention, to examine 
them upon the spot, and report their observations; and it 
lent an attentive ear to the public sentiment of the coun- 
sellors of departments in the yearly conseils. In the last 
point of view, the collection placed above, under number 6, 
is worthy of consideration. ‘he minister Montalivet is- 
sued, on the first of August, 1838, a circular to the prefects, 
in which he put several questions which were to be laid 
before the assembled conseils généraur, and which were 
as follows: Whether persons accused and charged with 
crimes should be isolated as well by day as by night; 
whether this isolation should take place with convicts; 
to what persons should the privilege be allowed of enjoying 
a part of their earnings? The minister presently states, 
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in his circular, several points on which one could perhaps 
agree with him. In regard to a preference of the systems 
of Philadelphia or Auburn, the minister plainly intimates 
his favor for the first, by saying that it affords more 
“chances @ intimidation et de reforme.” 

We respect the voice of the people, and are aware that 
the common sense of the unlearned, who only observe and 
know man, and are not led astray by preconceived opinions, 
is often more important than the remarks of theorists. We 
believe that, among the members of the conseils, there are 
to be found most respectable and intelligent men, whose 
views are not to be slightingly regarded; yet we should 
hesitate to lay much stress upon the expressed opinions 
of the conseils générauz in regard to prison discipline. The 
questions which here arise, as e. g. whether absolute isola- 
tion is calculated to produce an improving effect upon the 
mind of the convict, and whether it operates injuriously 
upon his mental or physical health, are not such questions 
as experience can already have been collected upon in 
France. The majority of members, when asked, will not 
be able to give a satisfactory answer, either upon general 
grounds, as many of them are deficient in the necessary 
education, or from their experience, since they have no 
experience to relate. ‘They will be determined, therefore, 
either by some article in a journal, or by some collateral 
reason, which makes an impression upon them, or by the 
fluent explanation of some member, who understands the 
art of influencing others; and thus the resolve of the 
conseils becomes merely the view of a single influential 
member. In many conseils, the matter was discussed more 
thoroughly, e. g. (page 14 of the report) in the conseil du 
département d’ Aisne, where the reasons pro and con were 
properly weighed ; here, also, a sentiment was expressed 
in favor of abolishing the punishment of the galleys (page 
16). ‘The conseil des hautes Alpes declared itself (page 21) 
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for the Auburn system. The conseil d Aveyron (page 28) 
was for introducing absolute isolation, but, at the same 
time, wished to give to the administration the right of 
making exceptions in the instances of those who have 
behaved well, and in the instance of all persons generally 
who have been committed for political crimes, and for 
offences of the press. 'The same opinion was expressed 
by the conseil of Maine and Loire, (page 103.) In the 
conseil des bouches du Rhone, (page 31,) the necessity of a 
reform in the French penitentiary system in general was 
debated; the description of the state of the bagne at 
Toulon (page 30) is melancholy. The conseil de Cantal 
declared itself in favor of the system of isolation by night 
(page 39). A thorough discussion on the penitentiary 
system took place in the conseil de l Eure et Loire (page 
52—57); the vote was for absolute isolation. ‘The report 
of the conseil du département de Gard (page 59) has been 
drawn up with practical common sense; they were in 
favor of the Auburn system. The conseil de l’'Isére was 
for absolute isolation (page 81); so was that of Loire 
(page 91); while that of de la haute Loire was for the 
Auburn system. The same was the decision of the conseil 
de Meurthe (page 117); and of Bas-Rhin (page 138); 
while, on the contrary, the conseil du Haut-Rhin went 
for absolute isolation. The conseil de la Seine inférieure 
(page 148) declared itself most decidedly against the Penn- 
sylvania system. ‘The result of the whole was, that fifty- 
five conseils demanded the system of absolute isolation, 
fifteen the Auburn system, and only fifteen declared them- 
selves undecided; but, among those fifty-five, there were 
many that desired at least some exceptions and modifica- 
tions. 

A rich collection of materials may be found in the 
reports of the travellers (placed above under numbers 7 and 
8), who were sent out by the French government to exam- 
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ine the prisons of various countries. Mr. Moreau-Chris- 
tophe was sent to England, Scotland, Holland, Belgium, 
and Switzerland; Mr. Remacle to Germany; Mr. Cerfbeer 
to Italy. The accounts of these men contain many inter- 
esting observations; but it is, in general, a hazardous plan 
to rely upon the accounts furnished by travellers. The 
first condition, on which such reports deserve credit, is, 
that the traveller is complete master of the language of the 
country, and understands even the general dialect of the 
people. We have seen, in Germany, Frenchmen, who 
were sent over by their government to examine certain 
institutions, who could only read German, but not speak it. 
It is not enough to know merely the written language, and 
it is just in the study of prisons that it is necessary to have 
intercourse with people of the lower classes; but it is well 
known how difficult it is to understand the language of the 
common people in Germany and Italy. Nor can we derive 
much from the conclusions to which travellers have been 
led by their visits. If the traveller is a man of importance, 
whose favorable opinion the directors of the institution 
would fain gain for the system practised there, it is easy 
so to cover up the dark side of the institution, by allowing 
the traveller to speak only with certain prisoners who are 
paraded out for show, as to deceive the visiter who judges 
from these one-sided exhibitions. Moreover, much depends 
upon the preconceived opinion of the traveller, and with 
what persons, further, from the city whose institution he 
is to examine, he comes in company; their opinion on the 
character of the penitentiary will more or less influence 
the traveller. Mr. Moreau-Christophe is a man whose 
undeniable merit in regard to prison discipline has been 
gratefully acknowledged by us heretofore, in our earlier 
notices in these Archives; but he is so zealous an advocate 
of the system of absolute isolation, that we need not be 
surprised to find him, every where, in his travels even, 
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setting forth only the advantages of this system, and view- 
ing with disfavor those institutions not based upon his favor- 
ite idea. 

His report has the merit of coupling, in a very clear man- 
ner, an exposition of the connection of the legislation and 
judicial constitution of a country with a description of its 
prisons, and this accompanied by valuable statistical facts. 
In regard to England, the report gives a good description of 
the above-mentioned connection; and in regard to prisons, 
Moreau-Christophe follows the reports of the inspectors-gen- 
eral, before-mentioned, and remarks, (page 71,) that he has 
convinced himself, that the silent system cannot be carried 
out. The objections which the traveller makes, are those 
long known. He maintains, (page 71,) that the opinion of 
the most competent men from their experience is in favor of 
absolute isolation. What the reporter states, (page 79,) on 
police regulations, and in regard to societies for the aid of 
liberated convicts, is worthy of attention. In reference to 
Holland, Moreau-Christophe gives good accounts of the 
different prisons, and the change of French legislation in 
Holland. Silence in the prisons is not prescribed by law in 
Holland (as appears from page 106.) Classification of pris- 
oners has been introduced every where. The author, (page 
111,) gives all due credit to the society in Holland pour 
Vamélioration morale des prisonniers. In regard to the 
Belgian prisons, he observes, that the system of classifica- 
tion, according to the degrees of morality, prevails, and 
laments that they have not yet arrived at the system of iso- 
lation. Mr. Moreau-Christophe dwells considerably upon the 
penitentiaries in Switzerland, and especially those of Gene- 
va. After praising the merits of the people of Geneva, he 
assures us, (page 147,) that many respectable men of Ge- 
neva are in favor of absolute isolation, (for instance, Cra- 
mer-Audeoud and Adrien Picot,) and that others are of the 
same conviction, but do not dare to express it for fear of 
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offending the general sentiment to the contrary. The au- 
thor of this present article doubts this; he, too, had an op- 
portunity last year, 1839, to become acquainted with the 
views of the people of Geneva; they have courage enough 
there, tospeak out openly. The debates of last winter in the 
conseil représentatif, on the new law, give sufficient proof 
that Mr. Moreau, in this respect, has not observed accu- 
rately. He praises the merits of Mr. Aubanel, but asserts, 
(page 159,) that the pretended advantages of the silent sys- 
tem do not manifest themselves, because silence is not ob- 
served. Especially, as he thinks he has observed, do the 
prisoners communicate while the overseer is talking through 
the speaking trumpet with the directors. The author of 
the present article was also twice in Geneva, and knows the 
institution pretty accurately ; he did not observe that talk- 
ing took place. It is true, signs were made; but on every 
such occasion the time during which the overseer uses the 
speaking trumpet, is so short that an injurious communica- 
tion isimpossible. Mr. Moreau lays the greatest stress upon 
conversations which he held with some prisoners in Ge- 
neva; he communicates (page 167,) some of these conver- 
sations. It is evident from one, that the prisoner is a friend 
of absolute isolation, and not satisfied with the institution 
in Geneva; in other respects, he has given himself a won- 
derfully pious appearance. According to another conver- 
sation, the prisoner asserted, that it was easy to break 
silence. Another convict (page 169,) assured Mr. Moreau, 
that he preferred the galleys to the Geneva system; that 
there was much talking, and that the prisoners knew each 
other intimately. Another confessed, that he had a com- 
rade in the institution with whom he was on terms of close 
confederacy. We must take care against relying too much 
upon such conversations. The manner of questioning de- 
termines the answers, which are expected; it is easy to 
obtain such statements as are wished for. The author, 
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during the last year, has also spoken with one of the pris- 
oners, whose conversation Mr. Moreau recites, and, upon 
asking, what had taken place in the conversation with Mr. 
Moreau, received such an answer as showed that Mr. Mo- 
reau was not sparing in leading questions. We shall recur 
again, below, to the observations of Mr. Moreau on the 
institutions in Geneva. 

In regard to the penitentiary at Lausanne, the author 
gives, on the whole, a correct representation, and praises, 
justly, the merits of the superintendent, Mr. Denis, and of 
the chaplain, Mr. Roud. He refers to an interesting letter 
of the latter (report, page 192,) in which Roud notices the 
impracticability of carrying out the law of uninterrupted 
silence, and declares himself in favor of the system of ab- 
solute isolation. This statement is correct. The author of 
this article, too, in conversations with Mr. Roud, has satis- 
fied himself that he considers the penitentiary at Lausanne 
only a half-way measure; but his objections refer to the pres- 
ent defective structure of the prison at Lausanne. Besides, 
we pray the reader to bear in mind, that this institution is 
calculated only for a protestant population. 

The accounts given on page 209 of the effect of solitary 
confinement upon the moral characters of the prisoners in 
Lausanne deserve attention, though not without caution, 
as well as those made, (page 209,) on the relapsed offend- 
ers of the institution. In regard to the institution at Bern, 
where the reformation system has not been introduced even 
so far as to isolation by night, Mr. Moreau bears a justly 
favorable testimony (page 221,) to the superintendent of 
the institution, Mr. Ernst. ‘The knowledge of human na- 
ture and the energy possessed by this man have already 
had a beneficial effectin Bern. The law of absolute silence 
has been in force for a long time in Bern. 

On German prisons Mr. Remacle has made a report, (see 
number 8, above,) which relates to the prisons of Bavaria, 
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Austria, Baden, Wurtemberg, and Nassau. Mr. Remacle 
over-states the matter, when he says (page 13) that he 
has visited two thirds of the German prisons. The re- 
porter is apt to generalize, and brings forward much as 
belonging to the German prisons generally, which is only 
to be found in a few. He seems also to have no correct 
idea of the course of the German criminal process. On 
page 7, he states that capital punishment can only be in- 
flicted, in Germany, when the prisoner confesses. Many 
of his observations and complaints, we are sorry to say, 
are too true, e. g.on page 15, where he says that, in one 
prison, he found that men and women were confined in 
the same building, though in different apartments. But 
when he states (page 22) that the system of absolute 
isolation is growing into general favor in Germany, and 
that this system has already been introduced with great 
success into Eberbach, he is very much mistaken. What 
he says (page 33) on the superintendence of the institu- 
tions, and the génie gouvernemental inquisitorial, in Ger- 
many, rests on a groundless generalization. His remarks, 
however, are true in respect to the institution at Kaisers- 
lautern, (page 35,) the director of which is too much de- 
ceived in regard to the advantages of the system of com- 
munication between the prisoners. The assertion of Mr. 
Remacle (page 39) that, in Germany, they are not averse 
to corporal chastisement, is a mark of very inaccurate 
observation. The statistical notices he furnishes, in regard 
to mortality in German prisons, are, in general, unfor- 
tunately correct. The whole report is the work of a too 
superficial observation, for which the author was not suffi- 
ciently provided by the requisite studies on German insti- 
tutions. Innumerable corrections might be made almost 
every where, throughout. 

The report of Mr. Cerfbeer on Italy, also leaves much 
to be wished for. Italy is particularly the country that 
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is yet too little regarded by travellers. Even as respects 
prison discipline, there are to be found appropriate elements 
in this country, which render a thorough improvement 
practicable. Among these, we reckon abundant means for 
founding benevolent institutions, the inclination of popular 
sentiment in that direction, the wealth of those institutions 
which have survived from the middle ages, and the readi- 
ness of the clergy to participate in good works. It is true, 
all lies as yet in great confusion. In the old institutions, 
care is taken that the prisoners are well used, and attended 
to in case of sickness; but little trouble is had in regard 
to their moral improvement; and it is a great fault, that 
the under-oflicers can be bribed, so that, for money, any 
thing can be got from them, and thus the prison discipline, 
so excellently planned, will be wrecked on the indulgence 
of the officers. On the other hand, Italy has highly re- 
spectable religious societies, from whom the most excellent 
and disinterested officers of prisons might be taken. Justly, 
in this respect, the reporter calls attention (page 10) to the 
ergastolo for women, in Turin, where the nuns, as over- 
seers, exert a beneficent influence. He blames also, with 
justice, (page 15,) the prevailing arrangement, in many 
Italian prisons, of keeping only two prisoners in ong sleep- 
ing-apartment. Either there should be large, well-lighted 
chambers for many, with separate beds, or every prisoner 
should have a separate cell for the night. Very acceptable 
is the statistical information on page 24, in regard to the 
class of prisoners in the Mantua prison. Minute accounts 
are given (page 35) of the prisons in Rome. One dwells, 
with pleasure, on the description (page 45) of the newly- 
erected prison in Rome for juvenile offenders (1826,) and 
(page 48) on the interesting prison discipline established 
by Clement XI., in the year 1703, which is very little 
known, but does great honor to this pope, and breathes 
the spirit of prison improvement. Here we find, in part, 
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the system of absolute isolation. The author justly men- 
tions, also, (page 51,) a nobleman in Rome, Morichini, 
who is active for the improvement of prisons. ‘The ac- 
counts of Tuscany (page 54) are very unsatisfactory. At 
the end, (page 67,) the author touches upon an important 
point —religious influence upon prisoners. He finds it 
surprising that, in Italy, the prisoners engage so earnestly 
in religious exercises, and yet come out of the institutions 
more depraved ; and he thinks that the religious societies, 
which employ themselves in Italy with so great care upon 
the prisoners, work upon the outward religion, instead of 
leading the prisoners to a true moral reform. We accede 
to this, and lament it with the author. External religious 
rites are, unfortunately, often esteemed, in Italy, the essen- 
tial thing. But it is yet a fortunate thing, when a people 
preserves even this religious sense, and does not proudly 
and skeptically deride every thing bearing the name of 
religion. With a contempt for external forms, one is too 
apt to think lightly of religion itself. According to our 
experience, matters do not stand so badly in Italy as the 
author imagines. It would be easy to direct the religious 
element, which exists in Italy, to the improvement of 
prisoners. 

For a knowledge of the progress made in prison disci- 
pline, it is especially important to consider what has been 
done in North America, the country where the penitentiary 
system has been most perfected and extended. In judging 
of the value of institutions in foreign countries, nothing 
is more necessary than to have accurate notions of the 
condition of those countries, as we are then safest from 
blind praise, or unconditional imitation, of their establish- 
ments. 


We have, on former occasions, spoken of -the observa- 
tions of distinguished travellers, Beaumont, Tocqueville, 
Crawford, Demetz, on the North American prisons. The 
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most important recent work on this subject is that of Dr. 
Julius, mentioned above (number 15.) Never was one 
sc well prepared as he with all helps and knowledge for 
making accurate observations. The first part, which treats 
of the history, the national character, the education, and 
social relations of the North Americans, does not come 
immediately within the scope of our present purpose; yet 
no one, who wishes to have a thorough information in the 
matter, will leave this volume unread. The second volume 
refers more immediately to our subject. After Mr. Julius 
has given his rich and full collection of important facts 
relating to North American criminal law, and has spoken 
of the number and the kind of crimes in North America, 
(second part, first and second division,) he describes (page 
113, in the third division) the development of American 
sentiment upon the systems of reformation, and particu- 
larly the various fortunes of the Pennsylvanian system, 
and the growth of the Auburn. The author then gives 
(page 145) a catalogue of the American prisons, with 
notices of the system upon which they are founded. From 
what he says, it appears that, besides the three Pennsyl- 
vanian institutions, there are six other prisons on the same 
system; the rest are upon the Auburn plan. His descrip- 
tion of the American systems of reformation in regard to 
building, government, discipline, instruction, health, ex- 
penses, etc., (page 148,) is highly interesting, and based 
throughout on personal observation and the possession of 
valuable materials. Appended to the work are appropriate 
plans, with very accurate drawings. ‘The remarks of the 
author (page 182) on the spaces for walking, attached to 
the solitary cells, in the Pennsylvania system, are of much 
consequence. ‘Ihe author admits that he found those in 
the building at Philadelphia almost always damp and inac- 
cessible to the cheering rays of the sun. He therefore 
himself proposes a different arrangement, according to 
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which a walk for exercise is made for every three cells, 
and the communication of the prisoners is prevented by 
means of small ante-courts at the passage way out of each 
cell. 

As to the mode in which divine worship is performed in 
the Pennsylvania institutions, the author states, p. 191, that, 
for holding the service, a curtain is hung in the lengthwise 
direction of the passageway between the rows of cells, at 
the end of which the minister stands turned towards the 
middle hall. All the cell doors, the outer ones of which 
open towards the passageway leading to the middle hall, 
are nearly half opened, and the preacher, speaking in an 
elevated tone, is easily heard by the occupants of a whole 
wing. The author speaks (p. 117—201,) very favorably 
of the discipline in the Auburn system. Only great severity 
can support it. He mentions (p. 200,) the great number of 
punishments which are necessary in the Auburn institutions, 
for breaches of the law of silence. It is singular (p. 219,) 
that the Pennsylvania prison (at the time the author wrote) 
had no settled chaplain of its own. The statements of the 
author (p. 222—238) taken from the best sources, as to the 
proportion of diseases and the mortality of the different pris- 
ons, as well as the account of the expenses of the institu- 
tions (p. 238—253) merit all attention. 

The author (p. 254) compares the different American sys- 
tems of reformation, and declares himself distinctly in favor 
of the Pennsylvania system. This uninterrupted isolation, 
he is of opinion, is the only proper severity of imprisonment ; 
it has a deeper and more lasting effect than any other upon 
the convict; it cuts short all communication between the 
prisoners, which cannot be effected by a division into classes ; 
it promotes in them a desire for occupation, requires fewer 
officers; and avoids the disadvantages which otherwise 
arise from liberation, and to the prisoners themselves from 
their mutual knowledge of each other. The author, (p. 289,) 
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relies also upon the fact, that all persons who have acquaint- 
ed themselves with American prisons through their own per- 
sonal observation, e. g. Beaumont, Tocqueville, Crawford, 
Mondelet, Nelson, (from Lower Canada,) Demetz, Blouet, 
give the preference to the Pennsylvania plan. He under- 
takes then, (p. 301,) to refute the objections which are usu- 
ally raised against the Pennsylvania system. He shows, 
from the statements of physicians who are eye-witnesses, 
that the state of health in those institutions is not an un- 
favorable one, and he tries to do away with the objection 
that the system is apt to destroy the intellect. ‘The author 
seeks, also, to remove the reproach of its operating une- 
qually, of its being unnatural, and of its thereby inducing 
the crime of self-pollution. In regard to the objection of 
the great expensiveness, the author remarks, among other 
things, that the moralizing and terrifying severity and the 
deeper impression of the Pennsylvania prison would render 
practicable a diminution of the length of sentences, which 
could not be allowable in the other systems, and that there- 
by, expensiveness again might be saved. 

We shall speak hereafter of the houses of refuge, which 
Mr. Julius describes in the fourth section, page 329. The 
copious appendixes to the work, containing most important 
accounts of the criminal jurisprudence and the prison sys- 
tem of some countries, particularly North America, are in 
the highest degree acceptable. Also the addenda, (page 393 
and following,) contain important extracts from letters and 
reports on prison discipline. The whole work exhibits a 
thoroughness, discretion, and completeness, the like of 
which no nation can boast of. 

It is a great mistake to suppose, that the contest on the 
relative merits of the Pennsylvania and Auburn systems is 
by any means settled, even in North America. If one ex- 
amines the North American periodicals he will find every 
where articles, sometimes for, sometimes against, the Phila- 
delphia system. 
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It is true that the annual reports show that in Pennsyl- 
vania they praise the advantages of their system, but the 
Prison Discipline Society in Boston furnishes information 
calculated to raise great doubts in regard to it. From the 
tenth report of the inspectors of the eastern state peniten- 
tiary in Philadelphia, (stated under number 4,) we learn that 
on the first of January, 1838, there were three hundred and 
eighty-seven prisoners in the institution; twenty-three re- 
lapses occurred during the year. There had been one thou- 
sand and thirty-six prisoners in the institution from 1829 to 
1839. There died twenty-six prisoners during the year; 
only seven of them were white persons. ‘The great mor- 
tality, according to the report, is not to be attributed to the 
system, but to the dissolute lives and sickly state of health 
of the prisoners, especially of the colored people, at the 
time of entering the institution. In the year 1838, a chap- 
lain was for the first time installed in the institution, as 
‘‘ moral instructer,’”’ whose report is appended. The report 
concludes with the conviction that the system is showing 
itself more and more adapted to produce reformation. 

The inspector, Mr. Wood, declares in his report, that, ac- 
cording to his experience, the prisoners work better in their 
solitary cells than in company; but he admits that in the 
system which associates prisoners, more different kinds of 
labor can be carried on than in the Philadelphia. In com- 
paring the expensiveness of the different institutions, we 
must not leave out of sight the different computations in 
different states in regard to the price of labor. The physi- 
cian of the institution observes in his report, that of the 
prisoners who entered the institution in 1838, eighty were 
in a sickly and ninety-eight in a healthy condition. Of the 
one hundred and twenty-one persons discharged in the year 
1838, ninety-one were in a healthy, and thirty in a sickly 
state. In regard to the effect of solitary confinement upon 
the mind, the physician states that the cause of the mental 
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diseases, which occurred in the institution, lay in self-pollu- 
tion; particularly among the colored people. It is remark- 
able that eighteen prisoners became deranged in the year 
1838; with most of them, however, only a short confine- 
ment preceded the attack. In ten cases the confinement 
lasted less than a year before the convicts became deranged ; 
the average was five months. 

Of two hundred and forty-one white persons, eight be- 
came deranged, whilst of one hundred and sixty-one colored 
people, ten suffered in their minds. It also appeared, that 
the less educated prisoners, who became mentally disor- 
dered, practised self-pollution before their confinement. The 
mortality in the year 1838 was greater than in former 
years; twenty-six died, the most of them with small pox, 
and the rest from pulmonary disorders. ‘The mortality was 
greatest among the colored people. ‘The report of the chap- 
lain of the institution shows him to be a benevolent and 
intelligent man, who does not indulge in exaggerated hopes 
of the reformation of the prisoners, but who discharges his 
duties with discretion and perseverance. A table appended 
to the report shows, that in the year 1838, one thousand 
and thirty-six persons were sentenced in the state of Penn- 
sylvania; five hundred and twenty-three for theft; seven 
hundred and twenty-one for the first time; one hundred 
and ninety-two for the second ; seventy-eight for the third; 
twenty-seven for the fourth, and one for the ninth time: 
two hundred and ninety-two could neither read nor write. 

One of the most important documents is the Boston re- 
port just mentioned, (number 5); especially valuable as it 
furnishes accounts of the condition of all the North Ameri- 
can prisons. The system of Pennsylvania has recently 
been introduced into the Rhode Island Prison (report, page 
37.) It is stated, (page 39,) in regard to the prison of 
Wethersfield, (Connecticut, ) that the income of the institu- 
tution is very high; in 1837, ten thousand seven hundred 
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and forty-six dollars were left after deducting all expenses. 
The inspector reports, that disciplinary measures against 
prisoners are very seldom required. Of the Auburn prison, 
it is stated, that in the last ten years, the average number 
of relapses was twelve; in a series of twenty years there 
averaged one relapse to twelve discharges. The report 
dwells particularly, (page 45,) on the penitentiary in Phi- 
ladelphia. 'The number of prisoners increases yearly, from 
which it is inferred that the system does not operate to 
diminish crimes to the extent its friends wish to make it 
appear. In reference to relapses, it is stated from the report 
of a committee in 1838, that of three hundred and eighty- 
seven prisoners, thirty-four had been punished already be- 
fore. In the Baltimore prison, out of three hundred and 
ninety-nine convicts there were thirty relapses. If we com- 
pare Auburn with Philadelphia, the proportion in the last 
institution is one to ten, in the former one to twelve of the 
whole number discharged. 

In regard to the mortality and the state of health of the 
prisoners, it is stated, (page 46,) that in the prison of Phi- 
ladelphia in 1837, seventeen deaths occurred among three 
hundred and eighty-seven prisoners; and that the number 
of deaths is increasing every year. ‘The proportion is more 
favorable in Auburn, as there only nineteen deaths took 
place among six hundred and seventy-eight prisoners. By 
the report of the prison physican at Philadelphia, nine were 
in perfect health on their entrance into the institution. In 
regard to the effect of absolute isolation on the mental con- 
dition of the prisoners, the report, (page 118,) observes, that 
the statements of the inspectors and of the physician are not 
in harmony. Self-pollution is assigned as the chief cause 
of the dementia which has taken place. The Boston So- 
ciety applied to distinguished physicians, and even directors 
of lunatic asylums, and asked for answers to the questions : 
first, whether the deprivation of pure air and sun-light in the 
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uninterrupted confinement would not produce fatal organic 
complaints, and thus an increase of deaths ; second, whether 
the stay in a solitary cell did not lead to the vice of onan- 
ism, and this become a cause of mental derangement. Dr. 
Woodward, director of the lunatic hospital at Worcester, 
declared that, in penitentiaries, pulmonary consumption 
and marasmus were the two main causes of mortality, and 
that this resulted from the bad air, the want of exercise, and 
the stupor which accompany solitary confinement. He 
speaks with great diffidence in regard to whether the Phila- 
delphia system produces the greater number of mental 
diseases. 

Dr. Bell, of Charlestown, declares, that the number of 
persons affected with pulmonary consumption, in the Phila- 
delphia prison, was surprising, and was not so great in any 
other prison. He describes minutely how onanism may 
become a main cause of mental alienation, and proposes 
means to check the evil. He observes, that if fourteen 
cases of dementia had occurred in one year in Philadel- 
phia, in consequence of self-pollution, the evil must be, 
there, widely spread. Dr. Rockwell likewise declares, that 
solitary confinement causes pulmonary disorders, and thinks 
it surprising that in Philadelphia they can assert that, of 
fourteen persons affected with dementia, twelve had been 
cured. ‘The Boston report furnishes a table, (page 54,) on 
the mortality in the different penitentiaries of North Amer- 
ica. It appears by it, that, whilst in Philadelphia, of three 
hundred and eighty-six prisoners seventeen died annually ; 
in New Hampshire, only one died out of seventy-two; in 
Vermont, two out of one hundred and one; in Wethersfield, 
one out of two hundred and four; in Charlestown, five out 
of two hundred and eighty-four; in Auburn, nineteen out 
of six hundred and seventy-eight. 

The report eontains still further highly interesting details 
on the state of other prisons. On page 90 and following, let- 
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ters are communicated from experienced men on the neces- 
sity of taking care of discharged prisoners, and counteract- 
ing the temptations torelapse. In the appendix, (page 104,) 
there is found an interesting statement of Mr. Robbins, who 
had visited many prisons, and who remarks, that commu- 
nications take place with great ease and frequency among 
the convicts in the Philadelphia prison. The statement of 
Mr. Robbins is so detailed, and shows so much impartiality, 
while he also criticises other institutions, as to render it 
worthy of the greatest confidence. 

The statements which the Loston report communicates 
about the institution in Philadelphia, and which have also 
been promulgated by Mr. Lucas in France, were calculated 
to excite public attention. It was foreseen, that the oppo- 
nents of the Auburn and Geneva system would not remain 
indifferent. The Journal des Débats of thirteenth of Febru- 
ary, 1840, published a letter of Mr. Hersant, the French 
consul in North America, in which he endeavors to refute 
the observations communicated by the Boston report to the 
disadvantage of the Philadelphia system. He takes the 
position, that one cannot place much confidence in the state- 
ments of the Boston society, inasmuch as it is hostile to the 
Philadelphia system ; that, in regard to the mortality in the 
Pennsylvania penitentiary, the statements are exaggerated, 
as not twelve, but only three, had died from pulmonary dis- 
eases; and that people of color, also, composed a third of 
the population in the institution ; and that, confessedly, the 
mortality is always greatest among them. That in regard to 
cases of insanity, it had been shown by the Philadelphia 
inspectors, that the fourteen cases of dementia were to be 
ascribed solely to the vice of self-pollution, and that all but 
one had been cured. In regard to relapses, also, that the 
fact was, that eleven of the relapsed had come from the old 
penitentiary. 

Mr. Lucas replies with great propriety, in a Geneva jour- 
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nal Le Federal, that Mr. Hersant had started from mis- 
taken premises. 

It is unjust for the adherents of the Pennsylvania system 
to ascribe every unfavorable statement to a hostile motive. 
The Boston society, composed of most respectable men, 
seeks for truth. They are not convinced of the absolute 
superiority of the Pennsylvania system, which not unfre- 
quently is advocated with enthusiasm and one-sidedness ; 
nor are they blindly in favor of the Auburn system; they 
are collecting materials for just conclusions. Hersant evi- 
dently shows himself partial. It is known, how easily in 
North America, every scientific, legislative, or even reli- 
gious dispute is mixed up with politics. A man who has 
always lived in Philadelphia, cannot free himself from a 
certain partiality for the system which is exclusively de- 
fended there. He is mistaken when he states, that, in the 
Philadelphia institution only three died of pulmonary com- 
plaints in 1837. The report of the physician, lying before 
us, speaks of ‘‘disorganized lungs”’ as the cause of sick- 
ness in six cases, and of ‘‘consumption” in the instances 
of five white and one colored convict; but with others it 
speaks of ‘‘ congestion of lungs,” and in the instance of five 
of “chronic inflammation of lungs.” Are not these dis- 
eases of the lungs? 

Likewise in regard to cases of dementia, Mr. Hersant 
does not seem to have read the report of the physician cor- 
rectly. The three documents (two by Lucas and the arti- 
cle of Hersant,) may be found in the appendix to the classic 
work of count Petitti, quoted (number 21,) above. 

The contest in regard to the superiority of the two sys- 
tems is also carried on with animation in the North Amer- 
ican journals. A very spirited article upon this subject is 
found in the North American Review for July, 1839, in 
which the Auburn system is defended, and the Pennsylva- 
nia attacked. A spirited reply was made to this article in 
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the article above quoted, (number 33,) where the authority 
of the statements of Mr. Robbins, above alluded to, is 
attacked. Likewise the article mentioned under number 
34, aims to show the insufficiency of the Auburn system. 
It is curious that the Americans take almost no notice of 
the improvement upon that system in Geneva. In this ar- 
ticle there is found at the close an interesting remark on 
two cardinal defects in all penitentary systems. The first 
is, that proper regulations are wanting, to improve and 
stimulate the prisoners in the different stages of their con- 
finement; the last month of ten years’ imprisonment, be- 
ing passed under the same restrictions as the first. The 
second defect is, that the convict, whose time of punishment 
has expired, is thrust out into civil society without means 
for his support, and yet is expected to conduct himself hon- 
estly. A noble spirit pervades the writings of Lieber, (see 
numbers 16 and 39 above, ) who founds the prison-system on 
the first principles of criminal law; and there we meet 
these topics for the first time discussed. In other respects, 
Mr. Lieber declares himself in favor of the Pennsylvania 
system. 

If we ask, now, what an impartial wisdom, making a 
careful use of the experience of different countries, and 
guided only by the demands of justice and a wise criminal 
policy, has contributed to prison discipline intelligence, we 
must regret that journalists are so indifferent to this im- 
portant head. Besides the profound work of Julius and the 
spirited writings of Lucas, there remain only the works of 
Grellet-Wammy and count Petitti to be mentioned. 

The first part of the above notice, (number 9,) of Mr. 
Grellet-Wammy, we have already announced before. Mr. 
Grellet has, in the mean time, been made second director of 
the penitentiary in Geneva, and acts there with great zeal 
and fidelity. Itdoes honor to the author, that, in the second 
part of his work, he gives the letter of Mr. Picot, who is 
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entirely opposed to his own views. But a man who wishes 
to see truth victorious, does not suppress the voice of oppos- 
ing sentiment. 

Mr. Picot, favorably known through several articles on 
prison discipline, likewise a member of the committee for 
prison management in Geneva, is a man of the highest esti- 
mation. He declares himself decidedly in favor of absolute 
isolation; proposes that the Pennsylvania system shall be 
improved by allowing every prisoner to breathe the fresh 
air in a spacious court, and to take strengthening exercise 
by means of a gymnastic machine proposed by Dr. Gosse. 
He mentions, that several prisoners in Geneva had assured 
him that their minds became dissipated and unable to im- 
prove on good instruction from working in company. He 
urges also the result of experience, that the greater number 
of relapses is caused by the evil counsels of fellow convicts. 
In his view, also, (page 21,) it speaks in favor of absolute 
isolation, that, with it, a first comer preserves more the feel- 
ing of shame. He finds great authority for his opinions in 
the fact, that all persons acquainted with America are in 
favor of the Pennsylvania system. He quotes, likewise, the 
experience in La Roquette, in Paris, (page 32,) in proof of 
the excellency of the system of isolation. Some important 
remarks are given on the connection of onanism with soli- 
tary confinement. ‘The author is convinced, that the vice 
occurs more rarely in this kind of solitude. 

We shall return to the arguments of Mr. Picot, when we 
come to compare and examine the reasons on which they 
are founded. 

The work of Mr. Grellet is divided into five chapters: 
first, on the administration ; second, on the superintendent 
and under officers; third, on other persons employed; fourth, 
on the inspectors; fifth, on the chaplain. ‘The author con- 
siders the administration as the organ of government. It 
must uphold the superintendent with all its power, in the 
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object of the moral improvement of the prisoners, and not 
thwart him in his activity. In regard to work, the board 
of administration is to be considered as the employer, and 
the superintendent as the manufacturer. In relation to the 
prisoners, the board of administration must operate through 
its appointed inspectors, and through appropriate rules, 
which prescribe the duties of the officers. The author 
speaks with enthusiasm of the elevated position of the su- 
perintendent of a penitentiary. 

The superintendent must be a man who is wholly pene- 
trated by a faith in the system which he is to carry out. 
The office of a superintendent of an institution for reforma- 
tion is entirely different from that of an overseer of a house 
of correction, (zucht-haus ;) the former must turn his atten- 
tion to the improvement of the prisoners. ‘The author then 
analyzes, separately, the duties of the superintendent of a 
house of reformation. He often dwells too long upon gen- 
eral observations ;— we should have preferred if he had 
given the details of his experience — but there are many 
things worth weighing; e. g. (page 30,) he speaks of the 
duty of every prisoner’s attending divine service, and the 
duty of the superintendent in this respect. He succeeds in 
refuting many objections made against this duty, e. g. on 
account of hypocrisy. It is further worth noticing, what 
is said, (page 47,) in regard to his intercourse with the 
prisoner. 

The author goes minutely into all the duties of the sub- 
ordinate officers in a penitentiary, and shows himself ac- 
quainted with the detailof wants. He points out the beha- 
vior of the officers at dinner with the prisoners, and also in 
the hours of rest; and, farther on, notices the considerations 
which should govern in making up the monthly report of 
the behavior of the prisoners. Here begins, (page 107—131,) 
the most instructive part of the work, as the author dis- 
cusses the different characters of the convicts, makes psycho- 
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logical observations on their dispositions, and shows how 
each one ought to be treated. Also section, (page 146,) 
on the chef d’atelier, (overseer of the shop,) considered in 
a moral point of view, is important. It is unfortunate that 
such people should do so much harm by their harsh man- 
ners, rude treatment, and constant threats towards the pris- 
oners. 

The author presupposes, that certain persons have the 
charge of inspecting the prisoners. He points out the duties 
of these persons, in such a manner as no one has heretofore 
attempted, namely: he analyzes the different methods in 
which the inspector can exert an influence upon the prison- 
er; this may be either upon their consciences, their religious 
opinions, or their understandings. Some hints, which the 
author here gives, are excellent, and should be noticed by 
every one who has to do with prisoners. One of the main 
points, further, is that the individual character of each 
prisoner shall be studied. No one is inaccessible to a pro- 
per influence, if only the right method of reaching his heart 
is adopted; neither mysticism nor cold reason can find it. 

The section on page 241, on the vice of onanism in peni- 
tentiaries, is also important; though we believe that the 
physician who proposes good preventive measures can effect 
much in this regard. 

The most important work on prison intelligence, in recent 
times, is that of count Petitti, mentioned above, (number 
21.) The author is in a situation, more than any other, to 
deserve the highest confidence. Count Petitti, a thoroughly 
scientific man— (he is the author of many works) — is of 
an entirely practical nature. His high office in the council 
of state, in Turin ; the active part he has taken in discussing 
laws, especially the penal code of 1839; the various offices 
which he has already held, and in which he has learned to 
know men; and his many travels, put him in a position 
to contribute valuable materials to prison intelligence. The 
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author has thus contributed, and we recommend the study 
of his work to every person who has any thing to do with 
prisons. His work consists of three chapters. The first 
treats of the present state of prisons ; the second of the his- 
tory of the means employed for the improvement of prison- 
ers, and the present state of knowledge on that point; the 
third of the preferable system in this respect. 

The author describes, (page 2,) the obstacles which the 
introduction of a penitentiary system finds with many per- 
sons, and shows the groundlessness of the common objec- 
tions. He proves that the present prison system is as 
melancholy as it is dangerous.— One easily sees that the 
present prisons were built only to prevent the escape of 
convicts — all other considerations are neglected. There is 
a want of cleanliness, (page 121.) The mode in which the 
under officers exercise their authority, is calculated to pro- 
duce a feeling of bitterness on the part of the prisoners. 
The author attacks the present arrangements in regard to 
the dress and beds of prisoners, and the injurious prac- 
tice of permitting ardent spirits; he portrays the disadvan- 
tages which attend the mingling together, in the same 
prison, accused persons and convicts, young persons and 
old offenders ; and he laments the want of care for religious 
influence upon prisoners, and of proper superintendents. 
The author powerfully demonstrates, (page 46,) that the 
present penal legislation is insufficient, and that a new 
legislation for prisons is necessary. In the chapter on the 
history of prison discipline, he points out the influence 
which christianity very early exerted, and also in the mid- 
dle ages (page 61); especially by founding societies which 
had for their object to alleviate the fate of prisoners. He 
goes over the different efforts of legislators and authors for 
the improvement of prisons, and dwells on the legislation of 
England and France. He describes, (page 88,) from per- 
sonal inspection, the excellent institution in Lyons, made 
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such by the proper codperation of benevolent societies. 
(We shall speak of it hereafter.) In like manner he goes 
over the attempts at improvement in Belgium, Germany 
and Switzerland. The author treats particularly (page 108,) 
of the institution in Geneva, which he thoroughly examined 
himself. He finds fault, and, in our opinion, justly, (page 
114,) with the inaccurate statements of Mr. Moreau-Christo- 
phe in reference to Geneva. The author allows that the 
prisoners in Geneva make signs to each other, and whisper 
somewhat. Butsuch communications cannot, as the author 
says, be taken for proofs of mutual corruption. The author 
declares the system at Geneva, notwithstanding some of its 
defects, the best in Europe. Very acceptable are the ac- 
counts the author gives, (page 128,) of the progress of pris- 
on discipline in Italy. One sees that the necessity of im- 
provement is there every where acknowledged. Sardinia, 
particularly, takes the lead; here a royal order has already 
been issued, to build a house of correction in Alexandria. 
Even in Turin much has already been done. (We shall 
speak of it below. 

Mr. Eandi, who has been appointed by the king of Sar- 
dinia, superintendent of the institution in Alexandria, has 
studied prisons on his travels. ‘The author of this article 
has himself had the pleasure of becoming acquainted with 
him, and can answer for it that few persons can be found 
who possess the proper qualities for a superintendent of a 
house of reformation in such a degree as Mr. Eandi. The 
gradual progress of prison discipline, as the author shows 
on page 131, stands in connection with the culture of man- 
kind. He states the requisites of an institution for con- 
victs, and then describes the different systems. Thereby 
he distinguishes between the European system, (e. g. that 
in Geneva,) andthe American. According to the author, the 
first has in view the education of the prisoner, whom it looks 
upon as a neglected being, whose understanding must be 
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cultivated, and whose will improved, without any contem- 
plation of changing the nature of the punishment of the 
loss of freedom, by the means used for moral reformation. 
The author then describes faithfully the different American 
systems, and states very truly (page 159) the difference 
between the European and Anburn systems. He states 
(page 172—180), with great impartiality and knowledge, 
all the reasons which are urged for each of the various 
systems. 

The author (page 184) declares himself, in cases of 
many years’ confinement, for the system by which the 
prisoners are isolated by night, and enjoined to silence 
during labor and rest. He states with sincerity the dark 
side of this system, but yet he gives it the preference; with 
the limitation, however, that it shall have combined with 
it absolute isolation by day and night, only, first, at the 
entrance of the prisoner into the institution; secondly, as 
a means of punishment for the refractory; thirdly, before 
dismissal from the institution. As reasons why the author 
cannot give his assent to the Pennsylvania system, he 
states, under twenty heads, partly, that this system can 
never entirely prevent the communication of prisoners with 
each other; partly, that, psychologically, it has an injurious 
influence upon the minds of the prisoners ; and, partly, that 
the occupations of the convicts, in their cells, cannot be 
made either profitable or appropriate. The author, finally, 
on this head, calls attention to the fact that, in applying 
foreign systems, we must study the character of the peo- 
ple; that the Pennsylvania system is not compatible with 
catholicism; and that we must not rely too much upon 
the praises of Europeans who visit America. When we 
give our own conclusions, below, we shall recur to the 
weight of the author’s reasons. 

The author then discusses (page 211—220) the necessity 
of connecting penal legislation with the penitentiary sys- 
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tem, which, as he thinks, must be legislatively prescribed 
in its main features. In this exposition of the principles 
of punishment, he shows his true practical sense. In his 
Opinion, there should be but one punishment of confine- 
ment, which is to be graduated only by a different severity 
of treatment. According to his view, again (page 223), 
it is utterly injurious, and in opposition to the purpose of 
improvement, to affix the infamia legale, which attaches 
to the convict at the expiration of his punishment. At 
most, it can only be justified in cases of imprisonment for 
life. A separation is, by all means, necessary in prisons, 
according as prisoners are accused or convicts, young or 
old, great or small offenders. Every education for reforma- 
tion (page 230) must have certain principles; among these 
the author enumerates isolation by night, occupation, si- 
lence, allowance of saving-money, appropriate moral and 
religious influence. 

The author explains himself further on his main positions, 
and (page 249,) treats of the necessity of a statute regula- 
tion of the prison system ; of the fundamental principles of 
legal procedure, of the inspection, the management and ex- 
penses of prisons. In penitentiaries he makes the distinc- 
tion, (page 259,) between repressive penitentiaries for trans- 
gressors with whom a short term of punishment gives no 
hope of reform through a prison influence, but with whom 
severity is left to produce its terrifying effects — (sentences 
in such cases running for two years, ) — and corrective peni- 
tentiaries, where longer terms of punishment are permitted. 

The author then goes through an examination of the dif- 
ferent kinds of prisons, and makes suggestions for their 
management. In regard to the penitentiaries for great crim- 
inals, the author (page 285,) thinks the desideratum to bea 
reasonable severity, which is as far removed from the delu- 
sions of a mistaken philanthropy, as from a brutal ferocity, 
and which seeks to attain the aim of improvement by moral 
and religious instruction. 
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The author next proceeds to give in detail his ideas of 
prison management; his views show how greatly he is 
every where guided by discreet observation and a know- 
ledge of real necessities. He shows, at the same time, how 
much the formation of prison discipline societies is needed, 
particularly for the purpose of taking care of liberated con- 
victs, and also the foundation of houses of rescue for juve- 
nile offenders. In the appendix are to be found interesting 
documents, namely; besides the above-mentioned accounts 
of North American prisons, the new law of Geneva of 1840 
on prisons, and two articles by the author on the structure 
of penitentiaries and on the assistance of liberated offend- 
ers. A minute account of this work thus alluded to, so ne- 
cessary for every one who wishes to study thoroughly the 
progress of prison discipline, will be given by Mr. Julius, in 
the next number of the journal for foreign legislation. 


(The remainder of this article will appear in the next number.] 
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JURISPRUDENCE. 


I.— DIGEST OF ENGLISH CASES. 
COMMON LAW. 


[Selections from 11 Adolphus & Ellis, part 5; 1 Gale & Davison, parts 2 and 
3; 1 Manning and Granger, part 5; 2 Manning and Granger, part 1; 2 
Scott's New Reports, parts 2, 3, and 4; 8 Meeson & Welsby, parts 2 and 
3; and 9 Dowling’s Practice Cases, parts 5 and 6.] 


ARBITRATION. (Revocation of submission by bankruptcy — 
Taxation of costs on award.) In a submission to arbitration by 
an order of nisi prius, in an action between A. and B., it was 
stipulated that a certain sum of money should be placed by B. 
in the hands of C., the arbitrator, to abide the event of the 
award. B., after placing the sum in the hands of C., becomes 
bankrupt. The submission is not revoked ; nor are the assignees 
of B. entitled to demand back the money. Under such circum- 
stances, C. has not a mere authority, but an authority coupled 
with interest. 

Upon the reference of a cause and all matters in difference, 
though the arbitrator finds no damages, and orders no damages 
to be entered, the costs may be taxed upon the award. — Tayler 
v. Marling, 2 Man. & G. 55; 2 Scott, N. R. 375. 

. (Umpirage.) A cause and all matters in difference were re- 
ferred to the award of A. and B., and such third person as they 
should appoint in case of difference, or of a majority of them. 
A difference having arisen between A. and B., a statement was 
made by each of them to the third, as to what he thought the 
award ought to be. An award was afterwards made by the um- 
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pire and A., without any further meeting. The court set it aside. 
— In re Templeman and Reed, 9 D. P. C. 962. 


. (Award.— Excess of authority by arbitrator.) An arbitrator, 


on a reference as to the right to a certain house and premises, by 
his award directed that certain conveyances should be executed 
by the one party to the other, and awarded that in case of any 
disputes as to the form of such conveyances, they should be set- 
tled by such solicitor or counsel as he should appoint : held, that 
such reservation of future power, to himself, was an excess of 
authority in the arbitrator ; that that direction could not be sep- 
arated from the rest of the award, and therefore that it was bad 
in toto.— In re Taudy and Taudy, 9 D. P. C. 1044. 


. (Award — Finding on several issues.) Where a cause is refer- 


red, in which several issues are raised on the pleadings, the ar- 
bitrator is bound to find expressly on each, although he is not 
requested by the parties todo so. ‘Therefore, in an action in 
which there were issues on several pleas, and the arbitrator 
awarded merely that the plaintiffs had no cause of action, and 
directed the verdict to be entered for the defendant, the award 
was held bad. (5 B. & Ad. 403; 10 Bing. 568; 4M. & W. 
432; 5 M. & W. 50.) — England y. Davison, 9 D. P. C. 1052. 


BANKER. (Lien of.) A. in South America makes remittances 


to B., a merchant in London, directing B. to invest the amount 
in exchequer bills, and to hold such exchequer bills, when pur- 
chased, on A.’s account. B. purchases the exchequer bills in his 
own name, and deposits them in a box which he keeps locked 
at his bankers. When interest becomes due and the bills are to 
be exchanged for new ones, B. delivers the bills to the bankers 
for that purpose ; which being effected, B.’s account with the 
banker is credited with the interest, and in about a week or two 
B. receives the new exchequer bills, and places them in the box. 
The bills are not entered in B.’s pass book, nor are they noticed 
in the bankers’ books. After one of these exchanges of exche- 
quer bills, and before the new bills are received by B. from the 
bankers, or placed in the tin-box, B. overdraws his banking ac- 
count. The bankers have no notice that these bills belong to A., 
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or that they are not the property of B.: held, that the bankers 
have no lien upon the exchequer bills for the balance of B.’s bank- 
ing account. 

Whether the bankers would have had a lien upon the exche- 
quer bills, supposing them to have been the property of B., quere. 
— Brandao v. Barnett, 1 Man. & G. 908; 2 Scott, N. R. 96. 

BILLS AND NOTES. (Payment of bill by acceptor, what is.) 
The holder of a bill of exchange placed it in the hands of a 
friend, with directions to present it. The latter got it discounted, 
and in order to regain possession of it, paid the amount to the 
bankers of the acceptor on the day it became due: held, that 
this evidence negatived a plea of payment by the acceptor. 
— Deacon y. Stodhart, 2 Scott, N. R. 557. 

2. (Debt, when maintainable on.) Debt is not maintainable by the 
indorsee against the acceptor of a bill of exchange — (4 Rep. 
91; 2 Bos. & P. 78; 9 D. P. C. 242, 893.) 

BOND. (Construction of.) In an action on a bond conditioned 
for the honest and faithful service of a banker’s clerk, and for 
his well and faithfully accounting for all moneys, &c., which 
should come to his hands, the breaches assigned were, general 
misconduct, irregular and unbusinesslike conduct, and not faith- 
fully accounting. The cause was referred to an arbitrator, who 
found specially that on a certain day, the clerk made an errone- 
ous balance-sheet, failing to exhibit, as it ought to have done, a 
surplus of 100/., but that it was not proved that that sum came 
to his hands; and also that, on a certain other day, the clerk, 
having received froma customer a sum of 213/., entered it in 
the books of the bank 113/., thus exhibiting on that day’s bal- 
ance-sheet a false and unaccounted surplus of 100/.; held, that 
these facts did not entitle the plaintiffs to recover.— Jephson v. 
Howkins, 2 Scott, N. R. 605 

CARRIER. (When a bailee for hire.) Goods were forwarded 
by a carrier's wagon to A. in London, and delivered by the 
carrier to him. A. sent them back to the carrier’s warehouse, 
with directions that they should remain there to await his orders. 
They remained there accordingly for upwards of a year, when 
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they were lost out of the warehouse. A printed bill issued by the 
carrier, and sent to A. with the goods, stated that “ any goods 
that should have remained three months in the warehouse with- 
out being claimed, or on account of the nonpayment of the 
charges thereon, would be sold to defray the carriage or other 
charges thereon, or the general lien, as the case might be, 
together with warehouse rent and expenses.” The carrier had 
often before carried goods for A., but no goods of his had before 
lain in the carrier’s warehouse : held, that the carrier was not, 
under these circumstances, a mere gratuitous bailee of the goods 
at the time of their loss; and therefore, that A. might recover 
against him the value of the goods, on a declaration in assumpsit 
alleging that they were delivered to the defendant to be safely 
kept for the plaintiff for certain reasonable compensation and 
reward to be therefore paid by him.— Cairns v. Robins, 8 M. 
& W. 258. 


. (Liability of — Limitation of liability by notice — Misdelivery 


— Pleading.) A carrier is not bound to convey goods except 
on payment of the full price for the carriage, according to their 
value ; and if that be not paid, it is competent to him to limit 
his liability by special contract. And therefore, where a carrier 
receives valuable goods to carry, after notice to the bailor that 
he will not be responsible for loss or damage to them unless a 
higher than the ordinary rate of insurance be paid for the car- 
riage, he receives them on the terms of such notice, which 
amounts to a special contract. But he is not exempted thereby 
from all responsibility ; but is, notwithstanding the notice, bound 
to take ordinary care in the carriage of the goods, and is liable, 
not only for any act which amounts to a total abandonment of 
his character as a carrier, or for wilful negligence, but also for 
a conversion by a misdelivery arising from inadvertence or mis- 
take, if such inadvertence or mistake might have been avoided 
by the exercise of ordinary care. 


In case against carriers, the first count stated a delivery to the 
defendants, at their request, of a case containing certain maps, 
to be carried, &c., and alleged a receipt thereof by the defend- 
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ants, whereby it became their duty to take due and proper care 
thereof ; but that they did not take due and proper care of them, 
whereby the goods were lost. The second count was in trover. 
Plea to the first count, that at the time of the delivery of the 
case and its contents, the defendants were common carriers for 
hire, and then gave notice to the plaintiff, who then had notice 
and knowledge that the defendants would not be responsible for 
the loss of, or damage done to, certain goods and chattels deliv- 
ered to them for the purpose of carriage, and, amongst others, 
maps in packages or otherwise, unless the same were insured 
according to their value, and paid for at the time of delivery ; 
that the said case was the package in which the said maps were 
contained ; that they received the case and maps to be carried 
as aforesaid, upon the terms and conditions of the said notice, 
and upon no other terms whatsoever, of which the plaintiff at 
the time of the delivery had notice, and that the maps were not 
at the time of the delivery insured according to their value, or 
paid for. To the count in trover there was a similar plea, alleg- 
ing the conversion to have been by a misdelivery, through mis- 
take and inadvertence. On special demurrer to both pleas : held, 
first, that the action being founded on a breach of duty ex con- 
tractu, the allegation in the pleas of a special contract was suf- 
ficient ; and that as the defendants accepted the goods only on 
the terms of the notice, a special averment of the plaintiffs con- 
sent was unnecessary. Secondly, that the third plea was not an 
argumentative traverse of the facts in the declaration, from which 
the breach of duty was implied. Thirdly, that as the declara- 
tion might apply to any kind of negligence, it was not necessary 
to allege in the third plea, that the loss was occasioned by such 
negligence as the defendants were not responsible for ; and that 
if the defendants had committed negligence for which they were 
liable notwithstanding their notice, the plaintiff should have new 
assigned it. Fourthly, that the case was not separable from the 
maps. Fifthly, that the plea to the count in trover could not be 
supported, inasmuch as it admitted a conversion by inadvertent 
delivery, and did not show that the inadvertence was such as 
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was protected by the notice.— Wyld vy. Pickford, 8 M. & W. 

443. 

CHARTER-PARTY. (Construction of — Improper stowage — 
Loading deck cargo — Pleading.) Where, in a memorandum 
of charter-party, it is agreed that the ship shall proceed to Que- 
bec, and there load from the factors of the freighter a full cargo, 
not exceeding what the ship can reasonably stow ; the latter 
words are merely a qualification on the ship-owner’s engage- 
ment to carry a full cargo, and not a substantive agreement on 
his part to stow the cargo in a reasonable manner. 

Upon an issue whether a cargo (loaded upon deck) is improp- 
erly loaded, A., a witness called on the part of the plaintiff, to 
prove that the practice of stowing part of the cargo upon deck 
is dangerous, states, in answer to a question put to him on his 
cross-examination, that it is usual for ships in that particular 
trade to carry deck cargoes. A. may be asked, upon re-exam- 
ination, whether it is not usual for the ship-owner to pay for 
deck cargoes washed or thrown overboard. 

Upon an issue whether a deck cargo was loaded at the request 
and by the order and direction of the freighter, proof that the 
superintendent of the freighter’s warehouse, who delivered out 
the goods for shipping, was aware of and approved of the stow- 
age of the cargo, does not support the affirmative of the issue. 

A direction to a jury, that prima facie the deck was not the 
proper place for stowing any part of the cargo, and that it in- 
creased the danger of the ship, or of that part of the cargo, it 
is an improper stowage, was held to be correct, though it ap- 
peared it had been usual to load deck cargoes in the particular 
trade, but it also appeared to be usual for the ship-owner to bear 
the loss of a deck cargo washed or thrown overboard.— Gould 
v. Oliver, 2 Man. & G. 208; 2 Scott, N. R. 24]. 

. (Condition precedent.) A charter-party stipulated that the ves- 
sel should proceed to Triéste, and there load a full cargo of 
wheat, &c., and being so loaded should proceed therewith to a 
port in the united kingdom, “ the vessel to sail from England 
on or before the 4th of February then next :”’ held, that the sail- 
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ing of the vessel from England on or before the day named was 
a condition precedent to the owner’s right to sue the merchants 
for not providing a cargo at Triéste.— Glaholm v. Hays, 2 Scott, 
N. R. 471. 

CONDITION. (Precedent or subsequent.) In an action against the 
defendant for the breach of a contract to go as surgeon on board 
an emigrant vessel bound for Australia (the contract being con- 
tained in a series of letters), it appeared that in the course of 
the correspondence the plaintiffs represented that the ship was 
A. 1, and of the burthen of 490 tons ; that the duties of surgeon 
would be light, as the vessel would not take of emigrant labor- 
ers above 40; and that the plaintiffs would find drugs: held, 
that none of these were conditions precedent that need be noticed 
in the declaration. 

The defendant was informed, during the progress of the agree- 
ment, that any appointment the plaintiffs might make must be 
subject to the approval of the emigration commissioners : held, 
that such approval was not a condition precedent, but at most a 
condition subsequent, or in the nature of a defeazance.— Rich- 
ards v. Heyward, 2 Scott, N. R. 670. 

CONTRACT OF SALE. (Acceptance by vendee of imperfect per- 
formance by vendor.) A written contract was entered into for 
the purchase of “200 or 300” tons of coals, to be sent by the 
** Navigator, or other vessel.” ‘The vendor, residing at Stock- 
ton-on-Tees, on the 3lst December, 1838, shipped 120 tons of 
coals by the George and Henry, and on that day wrote to the 
vendee at Southampton to state what he had done, and that he 
should draw on him for the amount. The George and Henry 
was sunk at sea on the 6th January, 1839, which fact the ven- 
dor, on the 10th January, communicated to the vendee. The 
vendor’s bill was not presented to the vendee until after he knew 
of the loss, and he then refused to accept it, but he did not by 
any other act repudiate the contract as performed by the ven- 
dor : held, that his silence after receiving the vendor’s statement 
of the mode in which he had performed the contract, operated 
either as an admission by him that the contract was duly per- 
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formed, or as evidence of acceptance of the substituted per- 
formance for that originally contracted for.— Richardson v. 
Dunn, 1 G. & D. 417. 


. (Delivery, when made at reasonable time.) The plaintiffs con- 


tracted to sell the defendant ten tons of linseed oil at a certain 
price, “to be free delivered within the last fourteen days of 
March.” In an action on the case against the defendant, for re- 
fusing to accept the oil, the declaration stated the contract in hec 
verba, and averred a tender and offer to deliver the oil within the 
last fourteen days of March, and a refusal by the defendant to 
accept or pay for the same. The defendant pleaded that the ten- 
der was made on the last of the said fourteen days of March, 
at a late time of the day, to wit, at 9 P. M., the same being 
an unreasonable and improper time for such tender. The jury 
found that the tender was made at an unreasonable and improper 
time : held, that the defendant was entitled to the verdict ; a de- 
livery within reasonable hours, that is, the hours of business, being 
necessarily implied.— Startup v. Macdonald, 2 Scott, N. R. 485. 
(Warranty in.) Where the seller is also the manufacturer of 
goods, a warranty is implied in the contract of sale, that the 
goods shall be reasonably fit and proper for the purpose for 
which they are bought. 

And semble that the rule is not so limited, but extends to all 
cases where the buyer relies on the skill and judgment of the 
seller. (4B. & C. 108; 5 Bing. 533.) —Brown v. Edgington, 
2 Scott, N. R. 496. 


. (Of railway shares — Non-acceptance of — Evidence — Meas- 


ure of damages.) In an action for the non-acceptance of rail- 
way shares, which by the contract (made at Liverpool through 
brokers) were to be delivered in a reasonable time, a written rule 
of the Liverpool Stock Exchange, stated to be acted upon by all 
the Liverpool brokers —‘‘ that the seller of shares was in all 
cases entitled to seven days to complete his contract by delivery, 
the time to be computed from the day on which he was acquaint- 
ed with the name of his transferee” — was held admissible on 


an issue whether the plaintiff within a reasonable time was ready 
and willing and offered to transfer the shares ; although it was 
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not proved that either of the parties, or their brokers, was a 
member of the Liverpool Stock Exchange. 

In such action, the proper measure of damages is the differ- 
ence of the prices of the shares, according to the contract, and 
on the day when they were resold by the vendor, such resale 
being within a reasonable time.— Stewart v. Cauty, 8 M. & W. 
160. 

DEED. (Estoppel by recital in.) Where a distinct statement 
of a particular fact is made in the recital of a deed or other in- 
strument under seal, and a contract is made with reference to 
that recital, it is not, as between the parties to the instrument, 
and in an action upon it, competent to the party bound to deny 
the recital ; and a recital in an instrument not under seal may 
be such as to be conclusive to the same extent. 

But a party to an instrument is not estopped, in an action by 
another party, not founded on the deed, and wholly collateral to 
it, to dispute the facts so admitted ; but evidence of the circum- 
stances under which such admission was made, is receivable to 
show that the admission was inconsiderately made, and is not 
entitled to weight as a proof of the fact it is used to establish. 
— Carpenter v. Buller, 8 M. & W. 209. 

2. (Voluntary deed, how far void.) Where a father, by deed, as- 
signed to his son, “in consideration of natural love and affec- 
tion,” his dwelling-house and all his personal estate: held, in 
an action by the son against the sheriff, for levying on goods, 
part of such estate, under a fi. fa. against the father, that it was 
competent to the plaintiff to prove that by a bond, bearing even 
date with the deed of assignment, he bound himself to maintain 
his father’s wife and children ; and that, the jury having found 
that it was a part of the same transaction, and that the assign- 
ment was -bona fide, it was not void against creditors under the 
stat. 13 Eliz. c. 5. (1 Ves. sen. 128.) — Gale v. Williamson, 8 
M. & W. 405. 

DONATIO MORTIS CAUSA. A gift may be good as a donatio 
mortis causa, although it be coupled with a trust that the donee 
shall provide the funeral of the donor. (4 Bro. Ch. C. 72. )— 
Hills vy. Hills, 8 M. & W. 401. 
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EVIDENCE. (Of what facts the courts will take judicial no- 
tice.) ‘The courts will not take judicial notice that a particular 
street is not in a certain county, though it may be generally 
known to be situated in another.— Humphreys v. Budd, 9 D. P. 

) C. 1000. 

| HUSBAND AND WIFE. (Payment to wife, effect of — Plead- 
ing.) ‘To a count for work done, and attendance given to A., 
then and still the wife of the plaintiff, for the defendants, and 
at their request, the defendants pleaded payments made from 
time to time to the wife, and acceptance by her in satisfaction 
of the cause of action and damages. Held bad, for not aver- 
ring that the wife was authorized by the plaintiff to receive 
payment. (3 Camp. 10.) — Offley v. Clay, 2 Man. & G. 172; 
2 Scott, N. R. 372. 

INNKEEPER. Although a traveller is entitled to reasonable 
accommodation in an inn, he is not entitled to select a particu- 
lar apartment, or to insist on occupying a bedroom for the 
purpose of sitting up all night, so long as the innkeeper is 

| willing, and offers, to furnish him with a proper room for that 
purpose.— Fell v. Knight, 8 M. & W. 269. 

INSURANCE. (Return of premiums on over-insurance.) An 
insurance was effected, on the twelfth of April, on a cargo of 
cotton then at sea, by five several policies, at the rate of fifty 
guineas per cent.; and, on the thirteenth, news of the vessel’s 
safety having arrived, a further insurance was bond fide effect- 
ed by six different policies, at ten and five guineas per cent. 
The latter insurance, added to the former, exceeded in amount 
the value of the subject-matter insured, but the former of itself 
did not: Held, that the assured were entitled to a return of 

premium on the amount of the over-insurance, to which the 

i underwriters who subscribed the policies of the thirteenth of 

April were to contribute rateably, in proportion to the sums 

insured by them respectively (the amount of over-insurance 

to be ascertained by taking into account all the policies); but 
that no return of premium was to be made in respect of the 

policies effected on the twelfth.— Fisk v. Masterman, 8 M. 

& W. 165. 


—_ “ 
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2. (Liability of insurance company for wmisrepresentation in 
prospectus — Pleading.) The plaintiff declared against the 
secretary of an insurance company, and alleged the making 
and publishing of a prospectus, stating certain bonuses to have 
been declared by the rules of the company, and that the secre- 
tary had represented that prospectus to contain a true account 
of the affairs of the company. The declaration, having alleged 
the breach of several of the rules appointed for the governance 
of the establishment, averred that the representations of the 
defendant were false and fraudulent, and that the plaintiff, hav- 
ing been induced by those representations to effect a policy of 
insurance with the company, and to pay the premiums be- 
coming due upon that policy, he had by means thereof been 
defrauded and deceived, in effecting the said policy, and in 
making the said payments thereon; and the said policy of in- 
surance was of much less value to the plaintiff than if the said 
representations of the defendant had been true in substance 
and in fact, to wit, one thousand pounds of less value, and by 
means thereof the plaintiff was likely to lose the whole benefit 
of his insurance, and the said sums of money so paid by him 
as premiums for the same: Held to disclose a sufficient cause 
of action. 

To such a declaration, the defendant pleaded that the rules 
of the society had been and were so duly performed, etc., and 
the funds of the society had been and were so duly adminis- 
tered, as was necessary for the maintenance and security of 
the said society, and of such insurances as had been effected : 
Held ill.— Pontifex vy. Bignold, 9 D. P. C. 860. 

INTEREST. (When recoverable as part of damages — Evi- 
dence.) In January, 1837, a carriage was sold and delivered 
by the plaintiff to the defendant. In April following, the de- 
fendant wrote to the plaintiff as follows: ‘‘ The document you 
have sent me appears to be in the nature of a bill, and, being 
payable to your order, is good in the market; just what I 
wished to avoid. The document I have wished to give you 
was simply my promissory note, payable to yourself,” etc. : 
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Held, that this was some evidence, to go to the jury, of an 
agreement to pay for the goods by a bill or note, and therefore 
that the jury might give interest on the price as part of the 
damages. (13 East, 98.) — Davis v. Smyth, 8 M. & W. 399. 

LIMITATIONS, STATUTE OF. (Exceptions as to merchants’ 
accounts.) ‘The exception in the Statute of Limitations, 21 Jac. 
I., c. 16, s. 3, as to merchants’ accounts, does not apply to an 
action of assumpsit, but only to the old action of account, or 
perhaps also to an action on the case for not accounting. (2 
Saund. 124; 1 Mod. 70, 269; 2 Mod. 311; 1 Vent. 89; 6 T. 
R. 193; 8 Bligh, 352.) — Inglis v. Haigh, 9 D. P. C. 817. 

MANDAMUS. (To registrar of births, to alter entry of birth.) 
The Court has no power to issue a mandamus to the registrar of 
births, &c., under 6 & 7 Will. IV. c. 86, commanding him to 
erase the entry of a birth, on its appearing that the child was 
supposititious, and that the entry had been made for fraudulent 
purposes.— Exp. v. Stanford, 1 G. & D. 428; 9 D. P. C. 927. 

MASTER AND SERVANT. (Where servant entitled to recov- 
er wages pro ratd.) Where a contract for service at a yearly 
salary is by mutual consent put an end to in the middle of a 
quarter, the servant may recover salary pro rata; but whether 
he be so entitled or not, is a question for the jury on all the cir- 
cumstances. (1 Ad. & E. 685; 3 Ad. & E. 171.) — Lamburn 
v. Cruden, 2 Scott, N. R. 533. 

RESTRAINT OF TRADE. (When valid— Master and ser- 
vant — Pleading.) ‘The declaration set out a contract, where- 
by the plaintiff agreed to employ the defendant in his service, 
and the defendant agreed to serve the plaintiff in his business, 
for one month certain, and until the expiration of a month’s no- 
tice, to be given by either party : in consideration whereof the 
defendant did thereby agree, that he would not, during the con- 
tinuance of such service, nor within the space of twenty-four 
months after quitting or being discharged from the same, com- 
mence, &c. the business of a cow-keeper within five miles from 
Northampton-square, in the county of Middlesex ; and if at any 
time during such service, or within twenty-four months after the 
determination thereof, the defendant should commence, &c. such 
VOL. XXVIII, — NO. LV. 11 
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business, that he would pay 10s. for every day that he should 
act contrary to the agréement. ‘The declaration then averred, 
that the defendant entered into the plaintiff’s service, and con- 
tinued therein until, &c. when he quitted and was discharged 
from the same ; and although the plaintiff had always performed 
and fulfilled the agreement in all things therein contained to be 
performed on his part, yet the defendant did not perform the 
said agreement, Wc. stating the breach to be, that the defendant 
did commence, &c. such business within the specified time and 
space. 

Plea, that the plaintiff did not give to the defendant, nor the 
defendant to the plaintiff, a month’s notice in writing, to deter- 
mine the contract and service, concluding with a verification. 

On demurrer to this plea, it was held bad. 

Held also, that the general allegation of performance of the 
agreement by the plaintiff in the declaration, was sufficient on 
general demurrer ; and also, that if the defendant had been im- 
properly discharged by the plaintiff, such wrongful discharge 
was no answer to the action, but would be merely the subject of 
a@ cross-action. 

Held, further, that the agreement was valid, being limited 
both in time and space, and not appearing to be an unreasonable 
restraint of trade.— Proctor vy. Sargent, 2 Man. & G. 20; 2 Scott, 
N. R. 289. 

USE AND OCCUPATION. (When debt maintainable for.) 
Debt will lie for use and occupation, though there be an express 
demise, if it be not by deed.— Gibson vy. Kirk, 1 G. & D. 252. 

WAY. (Construction of reservation of right of way.) <A reser- 
vation in a lease of a right of way on foot, and for horses, oxen, 
cattle, and sheep, does not give any right of way to land ma- 
nure.— Brunton vy. Hall, 1 G. & D. 208. 


EQUITY. 
[Selections from 10 Simons, part 3, and 4 Mylne & Craig, part 3.] 


BANKRUPTCY. (Apparent ownership.) Quere, whether the 
share of a concern after sale by a bankrupt is to be considered 
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in his order and disposition, by reason only of the business being 
carried on for a limited time, and for a special purpose not pe- 
cuniary, in the name of the old firm, the bankrupt taking no 
part in the management.— Bannatyne vy. Leader, S. 350. 

2. (Fraudulent preference — Moral pressure.) The solicitation 
by a son that his father would execute an assignment for se- 
curing a sum due on bond to the trustees of the son’s marriage 
settlement, held sufficient to rebut the objection of voluntary and 
fraudulent preference, the contemplation or probability of bank- 
ruptcy not being sufficiently proved, and the ground of apparent 
ownership, upon which the case also rested, being doubtful.— 
S.C. 

CONCURRENT SUITS. (Allowed under circumstances — Scotch 
law.) Where plaintiffs had obtained a decree for account against 
defendants, some of whom resided in Scotland, and had property 
there, and the plaintiffs brought actions against them there for 
the same demand, but for the purpose only, as it was alleged, 
of preventing the alienation of their property pending the suit, 
which, according to the Scotch law, could be done by writ of 
inhibition and arrestment granted upon the summons being is- 
sued, the Court held that the plaintiffs might proceed so far in 
their actions as should be necessary for obtaining in that way 
security to answer, what, if any thing, might be found due to 
them on the taking of the account in the suit here.— Wedder- 
burn v. Wedderburn, M. & C. 585; see S. C. 1 Beav. 752; L. 
M., No. 48; and 4 M. & C. 41. 

COPYRIGHT. (Alien.) Sembdle, that an alien friend has copy- 
right in a work composed abroad, if first published here. 

The defendant did not defend an action directed for trial of 
the right.— Bentley vy. Foster, 8. 829. 

HUSBAND AND WIFE. (Separate use — Settlement.) A 
woman being under her father’s will absolutely entitled to prop- 
erty to her separate use, afterwards marries, when part of the 
property is settled to her separate use for life, then in trust for her 
husband if he survived her, subject to a power in her to dispose 
of it by will, but in trust for her absolutely if she survived ; held, 
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that this settlement left untouched the separate use created by 
the will as to the remainder of the property.— Newlands v. 
Paynter, 5. 377. 

INJUNCTION. (Breach of.) A party who has been restrained 
by injunction from doing a particular act, as cutting wood, is 
guilty of a breach if present, aiding and abetting, while others 
are doing it.— St. John’s College vy. Carter, M. & C. 497. 

INTERPLEADER. (Legal and equitable demands.) A party 
may be protected by interpleading suit against demands, one of 
which is equitable and the other legal.— Crawford vy. Fisher, 8. 
479. 

MORTGAGE. (Sale with condition of repurchase.) Where there 
was a conveyance apparently by way of sale, subject to a right 
of repurchase given by a distinct instrument, which was not 
shown to have been executed at the same time, though admitted 
to have been so within a few days, it was held to be a mortgage, 
though the consideration money was nearly the full value, and 
the defendant had paid the expenses of the conveyance, and had 
been immediately let into possession. (See Sevier v. Greenway, 
19 Ves. 413.) — Williams v. Owen, 8S. 386. 

PRODUCTION OF DOCUMENTS. (Letter to witness.) Let- 
ters from the defendant’s solicitor toa person who was examined 
as witness for the defendant in an action relating to the matters 
in the suit, though described by the answer as written subse- 
quently to the institution of the suit, and for the purpose of the 
defence in it: held, not privileged from production.— Mayor 
and Corporation of Dartmouth vy. Holdsworth, 8. 476. 

2. (Place of production.) The Court has no jurisdiction, even 
against a receiver, to order, except by consent, documents to be 
produced at any other place than at the master’s oflice, or with 
the clerk in court.— Maund y. Allies, M. & C. 503. 

SALE UNDER DECREE. (Non-concurrence of parties.) 
Where an estate has been sold under’a decree, and all proper 
parties have been ordered to join in the conveyance to be settled 
by the master, if a party to the suit whom the master considers 
a proper party to the conveyance refuses to convey, the pur- 
chaser should move for an order upon him directly, and not that 
the plaintiff should procure him to convey. 
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But it might be otherwise if possession was required to be ob- 

tained by means of writs which the plaintiff alone would be en- 
titled to.— Stillwell vy. Melleish, M. & C. 581. 
(Order of resale.) An order for resale, made in consequence 
of purchaser’s default in payment of his money, ought not to 
discharge him from his purchase, the resale being the realiza- 
tion of a lien, leaving it to the purchaser to make up the defi- 
ciency, if any. (See Saunders v. Gray, and Tanner v. Rad- 
ford, reported in note.) — Harding v. Harding, M. & C. 514. 


VENDOR AND PURCHASER. (Condition.) One of the con- 


ditions of sale was, that if the purchaser should raise objections, 
which the vendor was unwilling or unable to remove, he the 
vendor should be at liberty to rescind the contract: held, that 
this condition applied only to the first delivery of objections, and 
that it was waived by the vendor’s consenting to answer them. 
— Tanner v. Smith, S. 410. ° 


2. (Partial defect of title.) Where the vendor had no title toa 


small portion of the land contracted for, but such defect was not 
discovered till after the contract, and the vendor was in posses- 
sion of such portion, and the materiality of it to the enjoyment 
of the rest was in question, the Court refused, with costs, a mo- 
tion by the purchaser to be discharged from his contract.— 
Chamberlain v. Lee, S. 444. 


WILL. (Construction — Annuity.) Held, that an annuity given 


wo 


de novo out of personal estate, without words of limitation, was 
a perpetual annuity.— Tweedale vy. Tweedale, 8. 453. (But see 
Blewitt v. Roberts, next case.) 


. (Same.) Testator bequeathed to his wife an annuity of 6007. 


for her life, and after her death to be equally divided between 
six persons, or the survivors or survivor of them, and he gave 
to the same six persons 100/. per annum each during their lives, 
with power to leave their annuities to their wives or children, 
but in case of their dying without exercising such power, then 
to the survivors or survivor. The annuities were all issuing out 
of personalty : held, by the Vice Chancellor, that all the above 
annuities were perpetual ; but his decision was reversed by the 
lord Chancellor.— Blewitt v. Roberts, 8. 491. 
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3. (Construction — Condition.) Testator bequeathed a sum in trust 
for his daughter (a single woman) for her separate use, inde- 
pendently of any husband she might have, and after death in 
trust for her children, and if no children, then if she should 
survive any husband she might have, for her absolutely, but if her 
husband should survive her, then as she should appoint, and in 
default of appointment for her next of kin. The daughter died 
unmarried : held, that she only took a life interest, the apparent 
intention being to give the corpus only in the event of her mar- 
rying.— Lenow v. Lenox, 8. 400. 

4. (Construction — Cumulative legacy.) Testator having by his 
will given sums absolutely to his four sons, and life interests in 
other sums to his wife and four daughters, afterwards upon the 
death of one of his sons, to whom 2000/. was given by the will, 
made a codicil in these terms: ‘‘in consequence of the death 
of my son J. T., 1 have opened my will, and now wish to be- 
queath to my wife 600/. a year, to my three sons 2000/. each, 
to my four daughters 300/. a year each :” held, that all the leg- 
acies were cumulative.— Tweedale vy. Tweedale, 8. 453. 


Il.— DIGEST OF AMERICAN CASES. 


[Selections from 1 Story (U.S. First Circuit) ; 2 Hill (New York) ; and 8 
New Hampshire. ] 


ADMIRALTY. (Jurisdiction.) In all proceedings in rem, when 
a court of admiralty has jurisdiction over the thing itself, it is 
wholly unimportant to whom it belongs. Clarke vy. New Jersey 
Steam Navigation Company, 1 Story, 531. 

2. (Foreign Corporations.) By the common law, foreign corpo- 
rations and non-resident foreigners cannot be served with pro- 
cess by any of the courts of common law, nor can their property 
be attached to compel their appearance. This authority results 
from special custom or statute provisions. Ib. 

3. (Same.) The district courts of the United States, as courts of 
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ibs | 


or) 


admiralty, may award attachments against the property of for- 
eign corporations, found within their local jurisdiction. 1b. 


. (Appeal.) In cases of appeal, in admiralty proceedings, where 


damages are discretionary, the burden of proof is on the appel- 
lant to show some clear mistake or error in the court below, 
either in awarding excessive damages, or in promulgating an 
incorrect rule of law, or to offer new and materially important 
testimony, which must go to the proof of the new allegations 
without contradicting the former evidence. Cushman v. Ryan, 
1 Story, 91. 


. (Assault.) No words of provocation will justify an assault, 


although they may constitute a ground for the reduction of dam- 
ages. Ib. 


. (Punishment.) Punishment inflicted by a master upon a sea- 


man must be moderate in degree, both proportioned to the na- 
ture of the offence and the exigency of the occasion, and 
administered in a proper manner. Ib. 


. (Answer.) The answer of the respondent upon oath, in reply 


to interrogatories, does not, in the admiralty, constitute positive 
evidence in his favor. Its true effect is, either to furnish evi- 
dence for the other party, or, in a case doubtful in point of proof, 
to turn the scale in favor of the respondent. 0. 


AGENT. (Furnished with money, and buying on credit.) Where 


one furnishes an agent with money to make a purchase, and the 
agent purchases the goods on credit, the principal is not liable 
to the vendor, notwithstanding the goods have come to his use, 
unless he had previously allowed the agent to purchase on credit, 
and thus authorized the vendor to trust him. Boston Iron Co. 
v. Hale, 8 New Hampshire, 363. 


ARBITRAMENT AND AWARD. (Certainty, §c. of) Awards 


must be certain aud intelligible ; and where the controversy is 
as to lines of land, in order to be conclusive as to the issue, 
should be so distinct that an officer may be able to give possession 
of the premises, and designate its limits by metes and bounds. 
Any award in such case short of this will be void. Aldrich vy. 
Jessiman, 8 New Hampshire, 516. 
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2. (Correction or explanation.) When arbitrators have once made 
an award, their office is at an end. ‘They cannot afterwards 
correct mistakes by a new award, or explain it by affidavit. Any 
construction given to it must rest on what is apparent in the orig- 
nal award. Ib. 

ARBITRATION AND AWARD. (Certainty.) Upon a sub- 
mission by F., E. & C., partners, of all accounts, &c., the arbi- 
trators awarded that F. & E. should each pay C.a specified 
sum ; that out of the amount C. should be entitled to a given 
portion, the rest to be applied by him to pay the partnership 
debts, and the remainder, if any, to be equally divided between 
the partners: he/d, on demurrer to a declaration setting forth 
the award, that it was prima facie sufficiently certain and final. 
Case v. Ferris, 2 Hill, 75. 

2. (Same.) If there is nothing on the face of an award showing 
that it may not be rendered certain by matter extrinsic, the in- 
tendment will be that it is certain, until the contrary be shown. 
Ib. 

ARREST. (Offcer’s authority.) Semble, that a regular officer 
making an arrest within his proper district is not bound to show 
his process, even though demanded. Bellows v. Shannon, 2 Hill, 
86. 

2. (Same.) He should, however, either before or at the moment 
of arrest, make known in some form that he comes in his official 


" 
~ 


character, and not in that of a mere wrong-doer: as otherwise 
he may be lawfully resisted. ID. 

3. (Same.) And after the party has submitted to the arrest, the 
officer, if required, is bound to inform him of the substance of 
the warrant or process. Ib, 

4. (Same.) If an officer, in making a forcible arrest, conceal the 
fact that he is acting under process, without any lawful excuse 
for so doing, quere, whether he can afterward use the process 
for the purpose of justifying the arrest. Jb. 

ASSIGNOR AND ASSIGNEE. (Suwit.) The promise of one 
of two joint makers of a note, to pay it to a mere equitable as- 
signee, will not entitle the latter to sue in his own name. Mc- 
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Coon and Shermun vy. Biggs, impleaded with Smith, 2 Hill, 
121. 

2. (Same.) Whether the assignee of a note not negotiable, to 
whom the maker has promised to pay it, can recover as for 
money had and received, quere. Ib. 

3. ( Transfer.) Where a transfer passes only an equitable interest 
in a chose in action, the debtor may safely trust with the payee 
till he has notice : otherwise where the /egal interest passes by 
the transfer. Manhattan Company v. Reynolds and another, 2 
Hill, 140. 

ASSUMPSIT. (Testamentary provision.) | One who has served 
another in expectation of a testamentary provision, and to whom 
the latter subsequently devises a portion of his estate, cannot 
maintain a suit for such services against the executors. Eaton 
v. Benton and another, executors, §c., 2 Hill, 576. 

2. (Statement of account.) Where an account was stated by the 
parties, and an account was agreed upon as due to the plaintiff 
within certain dates, but the defendant claimed to have some- 
thing due him for labor on a prior account, held to be a sufficient 
stating of account for the amount named, subject only to a right 
of set-off on the part of the defendant to any prior claim not 
included in the account stated. Filer v. Peebles, 8 New Hamp- 
shire, 226. 

3. ( Duress.) Where any person is arrested for a just cause, and 
by lawful authority, for an improper purpose, any money he 
may pay for his enlargement may be considered as paid by du- 
ress of imprisonment, and may be recovered back in an action 
for money had and received. Severance v. Kimball, 8 New 
Hampshire, 386. 

BAIL. (Surrender by.) Where a cause is removed from a state 
court to the circuit court of the United States under the judiciary 
Act of 1789, ch. 20, § 12, and special bail is given ; if the bail 
afterwards seek to surrender the principal, it should be in open 
court, and not by a commitment to gaol according to the local 
law of the state. But if the principal is so committed, the cir- 


cuit court will, upon the petition of the bail, grant a writ of 
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habeas corpus to bring the party into court, to be surrendered 
in discharge of his bail. Comstock v. Seagraves, 1 Story, 546. 

BAILMENT. (Principal and agent.) Where the owners of a 
stage coach employ a driver under contract that he shall receive 
a certain sum of money per month and the compensation which 
shall be paid for the carriage of small parcels, the owners are 
answerable for the negligence of the driver in not delivering a 
parcel of that description, entrusted to him to carry, unless this 
arrangement is known to the proprietor of the goods, so that he 
contracts with the driver as principal. Bean v. Sturtevant, 8 
New Hampshire, 146. 

2. (Conditional sale.) Where one receives goods upon a contract, 
by which he is to keep them a certain period, and if in that time 
he pays for them, he is to become the owner, but otherwise he is 
to pay for the use of them, he receives them asa bailee, and 
the property of the goods is not changed until the price is paid. 
Sargent v. Gile, 8 New Hampshire, 325. 

3. (Sale by bailee for hire.) Ifa bailee for hire, for a limited pe- 
riod, sell the goods before the expiration of the term, the bail- 
ment is thereby ended ; and the owner may maintain trover, if 
the vendee refuses to deliver them up on demand. And it will 
not alter the case, if the bailee had, by his contract, a right to 
purchase the goods within the term, by paying a certain price. 
Tb. 

4. (Custody of innkeeper.) Where a traveller, after arriving at an 
inn, placed his loaded wagon under an open shed, near the high- 
way, and made no request to the innkeeper to take the custody 
of it, and goods were stolen from it in the night; it was held, 
that the innkeeper was not liable for the loss, notwithstanding it 
was usual to place loaded teams in that place. Albin v. Presby, 
8 New Hampshire, 408. 

BILLS OF EXCHANGE. (Promise to accept.) By the English 
law, a promise to accept a non-existing bill of exchange, even 
though it be taken by the holder upon the faith of that promise, 
does not amount to an acceptance of the bill, when drawn in 
favor of the holder. Wildes v. Savage, 1 Story, 22. 
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2. 


(Same.) It has been otherwise held by the supreme court of 
the United States. Yet if the bill be payable after sight, and 
not after date, such a promise has never been held in either 
country to be an acceptance of a non-existing bill. Jd. 


. (Parties.) It is not necessary, that the various parties to a 


negotiable instrument should be different persons, in order to 
render it a bill of exchange. Ib. 


. (Negotiable.) A promissory note made payable to the order 


of the person who should thereafter endorse the same, is negoti- 
able. The United States v. White §& Hungerford, 2 Hill, 59. 


. (Guaranty.) A guaranty of an endorsed note was thus—‘‘I 


guaranty the collection of the within note :” held that, in an 
action on the guaranty, the plaintiff must show a diligent attempt 
to collect, both as against the endorser and maker, or he could 
not recover. Loveland v. Shepard, 2 Hill, 139. 


. (Presentment.) After presentment and non-acceptance of a bill 


of exchange, and due notice given, it is not necessary that it 
should be presented for payment. Bank of Rochester v. Gray, 
2 Hill, 227. 


. (Notarial certificate.) The certificate of a notary who has 


protested a foreign bill of exchange, stating that he notified the 
endorser, cannot be received as evidence of such notice, in 
whatever mode the certificate may be authenticated. Ib. 


. (Bona fide holder.) One to whom a promissory note has been 


transferred before due as collateral security for endorsements 
to be made by him, which are afterwards made, and who takes 
it without notice of a defence existing against it in the hands of 
the person from whom he received it, is entitled to be treated as 
a bona fide holder in the commercial sense. Williams, execu- 
trix, &c. v. Smith and others, 2 Hill, 301. 


. (Endorser of lost note.) In order to charge the endorser of a 


lost negotiable promissory note, the holder must tender an in- 
demnity both to him and the maker at the time of demand and 
notice ; and should the endorser sustain any injury by reason of 
the holder’s neglect in this particular, it will be a good defence 


at the trial. Smith and others v. W. and J. J. Rockwell, 2 Hill, 
182. 
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10. (Notice of dishonor.) Service of notice of dishonor cannot 
be made through the mail, if the party sought to be charged 
reside in the same place where presentment or demand is made. 
Ransom & Ransom vy. Mack, 2 Hill, 587. 

11. (Same.) Otherwise, if he reside in another place several 
miles distant, though in the same town ; provided it appear that 
there is a post office near his residence at which he usually re- 
ceives his letters and papers, and a regular communication by 
mail between the two places. Ib. 

12. (Due diligence.) A notary, ignorant of the residence of M. 
the first endorser of a note to wliom he was about sending notice 
of dishonor by mail, applied to the second endorser, who, assum- 
ing to possess the requisite information, designated the post 
office at A. as the one to which it should be directed, and it was 
sent accordingly : held, that though M. did not receive his letters 
and papers at that office, his residence moreover being nearer 
another, yet the notice was sufficient to charge him, due dili- 
gence having been exercised by the notary. Ib. 

13. (Holiday.) Payment of a bill or note cannot be demanded 
on the fourth of July, so as to charge the drawer or endorser ; 
but if that be the last day of grace, demand should be made on 
the third. Ib. 

14. (Surviving partner.) A bill of exchange, mentioning no place 
of payment, was drawn upon and accepted by partners as such, 
one of whom died before it became due ; held, that a present- 
ment of it for payment at the surviving partner's place of busi- 
ness, was sufficient to charge an endorser, and that no demand 
need be made of the personal representative of the deceased 
partner. The Cayuga County Bank v. Hunt, 2 Hill, 635. 

15. (Business hours.) Business hours, in respect to the time of 
presentment and demand of bills and notes, generally range 
through the whole day down to the hours of rest in the evening, 
except where the paper is due from a bank. Jb. 

16. (Same.) A notarial certificate of protest of a bill of exchange 
stated a presentment for payment at the office of the acceptor 
on the proper day, and that the office was closed, &c. but was 
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silent with respect to the hour of doing the act; yet held, suffi- 
cient, as regularity in this particular should be presumed. J). 

17. (Consideration.) Where a creditor charged his travelling and 
other expenses, incurred on a journey made for the purpose of 
collecting a debt, which expenses were included in a new note 
given by the debtor, — held, that the note to this extent was 
without consideration. Bean v. Jones, 8 New Hampshire, 149. 

18. (Same.) But where such note was subsequently voluntarily 
paid by the debtor,— held, that an action would not lie to recov- 
er the same back. J). 

19. (Covenant not to sue.) A covenant not to sue one of two or 
more joint and several promissors, who are principals on a note, 
will not operate as a release to discharge the other promissors. 
Durell vy. Wendell, 8 New Hampshire, 369. 

20. (Liability of surety.) Where L. as principal, and S. as surety, 
gave a note to A., and L. having died, the payee neglected to ex- 
hibit the note to L.’s executor within two years from the grant of 
administration, it was held that the surety still remained liable, 
and having paid the note was entitled to recover the amount of 
the executor. Sibley vy. McAllaster, 8 New Hampshire, 389. 

21. (Same.) Where a promissory note was signed by one as prin- 
cipal, and another as surety, evidence that the creditor, upon a 
request by the surety that he would collect the debt, said that 
the principal had paid a part, and was making arrangements to 
pay the residue, and that he should not call on him for the note, 
or words to that effect, is not sufficient to discharge the surety. 
Mahurin vy. Pearson, 8 New Hampshire, 539. 

BOND. (Interest.) Where the whole penalty of a bond has 
become a debt, which the obligors unjustly detain, the obligee is 
entitled to recover interest upon the penalty, during the time it 
was detained. Judge of Probate v. Heydock, 8 New Hampshire, 
491. 

CANALS. (Appropriation of land for.) The appropriation of 
land for a canal by the authorized agents of the state, confers a 
right to enter upon and use the soil, although the absolute fee 
does not vest in the state till the appraisement of damages. 
Baker §- Glogher v. Johnson, 2 Hill, 342. 
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2. (Same.) No formal resolution of the canal commissioners is 
necessary to warrant such appropriation; an entry upon the 
land, laying out and commencing the work, will be sufficient. 
Ib. 

3. (Same.) Where a statute authorizes the taking of “lands” 
for public use, e. g. a canal, the stone in the earth and every 
thing else included in the general definition of the term land, 
may be taken. Jb. 

4. (Same.) Accordingly, where, in trover for a quantity of quar- 
ried stone, it appeared that they were obtained by the defendants 
in excavating a part of the Black River canal through the plain- 
tiff’s land, and were used by the former in the construction of 
certain locks thereon, in virtue of a contract made by them with 
the canal commissioners ; held, that the action could not be 
maintained, inasmuch as the stone belonged to the state. Ib. 

5. (Same.) In this case the contract of the defendants with the 
canal commissioners provided, that the former should find all 
the materials necessary to the performance of the work, and 
contained several stipulations by which it was agreed they might 
use the earth obtained from digging, and fixed certain specified 
rates of payment for excavation of rock, for stone masonry and 
for lining when the materials were not obtained from excavation : 
and held, that under this contract the defendants were author- 
ized to use the stone which might be procured from excavations. 
Ib. 

CASE. (Waiver of trespass, §c.) Where A, finding the sheep 
of B in A’s close, drove them out of the close and then drove 
them away to a considerable distance, to the injury of B,— it 
was held, that the driving of the sheep away was a wrongful act, 
which made A a trespasser ad initio, and amounted to a conver- 
sion of the property ; but that B might waive the trespass and 
conversion, and recover for the damage sustained, in a special 
action on the case. Gilson y. Fisk, 8 New Hampshire, 404. 

COMMISSARY GENERAL. (Authority of.) The commissary 
general has no authority to loan the arms of the state, or to 


make any other disposition of them save such as is specially 
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authorized by statute. The State of New York vy. The City of 
Buffalo, 2 Hill, 434, 


. (Same.) Nor can the commissary general appoint a deputy ; 


and hence, one acting under him, as the keeper of an arsenal, 
is to be regarded as his mere private agent or servant, and not 
as a public officer. Jb. 

(Same.) Where arms belonging to the state were loaned toa 
city by the keeper of an arsenal, who took a bond to the state 
conditioned for their return on demand ; held, that though the 
loan was unauthorized, the state might waive the tort and have 
a remedy upon the bond. Ib. 

(Same.) Semble, that even had the loan been made by the 
commissary general himself, instead of his agent, the state would 
have had a right to affirm the transaction and sue upon the bond, 
or to disaffirm it and proceed directly for the property. Ib. 


COMMISSION. (Depreciated Currency.) Where a consignee, 


with a del credere commission, sells goods for his principal at a 
certain price, and afterwards, upon a suspension of specie pay- 
ments in the state, receives payment in bank notes of the state 
banks at a depreciated value, he is not entitled to deduct the 
amount of the depreciation from the debt, but must account for 
the full price, at the specie or par value, to his principal. Dun- 
nell vy. Mason, 1 Story, 543. 

(Use of letter of credit.) Where, by a banker’s circular, a 
certain commission was named on bills or credits “ used east of 


the Cape of Good Hope ;” 


it was held, that the drawing of bills 
under a letter of credit, in favor of a third person, who, upon 
the faith of the letter of credit, takes and receives the same for 
value, and is entitled to hold and use them on his own account, 
is a use, of the letter of credit, within the terms of the circular, 
although the bills are never presented for acceptance or pay- 
ment. Baring v. Lyman, 1 Story, 376. 

(Same.) ‘Thus, the agent in Boston of certain London bankers, 
gave to A a letter of credit, by which B, in Canton, was au- 
thorized to value upon them to the amount of £ 25,000 sterling 
at six months’ sight, at Canton, the customary commission on 
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bills, used under similar letters, being two per cent. The credit 
was obtained to furnish funds in part for loading the ship of A, 
which was consigned to B, at Canton. Bills were accordingly 
drawn in Canton by B payable to C; but as there was no de- 
mand whatever at that time for exchange, the latter agreed to 
send the bills to his agent in Boston, and to give A the option 
of replacing them, with other funds, or to have them forwarded 
to London, to the account of C. On the arrival of the bills in 
Boston, A concluded to reimburse C by remitting dollars to 
Canton, and the bills and letters to the London bankers were 
destroyed. An action brought by the London bankers for the 
customary commission on the bills, was defended on the ground, 
among others, that they had never been used ; but it was held, 
that the defence was not maintainable. Jd. 

COMMON LAW. (Adoption of, in New Hampshire.) The body 
of the common law, and the English statutes in amendment of 
it, so far as they were applicable to our institutions and the cir- 
cumstances of the country, were in force here upon the organ- 
ization of the provincial government; and they have been con- 
tinued in force by the constitution, so far as they are not repug- 
nant to that instrument, until altered or repealed by the legisla- 
ture. State v. Rollins, 8 New Hampshire, 550. 

CONSIDERATION. (Jnadequacy.) In an action upon a prom- 
issory note, mere inadequacy of consideration, there being no 
warranty nor fraud in the case, cannot be given in evidence as 
a defence. Johnson v. Titus and another, 2 Hill, 606. 

2. (Want.) Otherwise as to an entire want of consideration ; for 
that may always be shown as a complete answer to a suit upon 
an executory contract. Ib. 

3. ( Value.) If an article sold be of the slightest value to either 
the vendor or vendee, it will suffice by way of consideration for 
a promise to pay the agreed price, however disproportionate to 
the real value. 1b. 

4. (Same.) Accordingly, where one purchased mulberry trees 
which turned out to be of no value to him, by reason of being 
decayed and almost lifeless; held, that as there was neither 











1842. ] Digest of American Cases. 177 


fraud nor warranty in the case, this constituted no defence to 
an action on a note given for the price. Jb. 


CONSTRUCTION OF WRITTEN INSTRUMENTS AND 


STATUTES. (Conversations.) Conversations between parties, 
at the time of making a contract, are competent evidence to 
show the sense, which they attached to a particular term used 
in the contract. Gray v. Harper, 1 Story, 574. 


2. (Condition.) Where a will gave certain legacies and bequests 


to A, and also devised certain real estate to him, annexing a 
“condition,” or ‘* conditions” thereto, and made certain 
bequests and legacies to B, directing A in a subsequent clause, 
to pay all the just debts of the testator. It was held, that under 
the circumstances, the ‘“‘ condition,” or ‘‘ conditions” referred 
to the payment of the testator’s debts, and were not a mere 
charge upon A personally, but, together with the legacies and 
bequests to B, were a charge upon the real estate. Sands v. 
Champlin, 1 Story, 376. 


3. (Charges.) Where a testator devises an estate to a person, and 


ou 


in respect thereof charges him with the payment of debts and 
legacies, the charges are always treated as charges in rem, as 
well as in personam, unless the testator uses some other language, 
which limits, restrains, or repels the construction. Ib. 

. (Penal statutes.) Although penal statutes are to be construed 
strictly, yet all the provisions thereof must be taken together, 
and interpreted according to the import of the words, and not 
by the mere division into sections, so as to give effect to the ob- 
jects and intent of the statute. And all statutes relating to the 
same subject matter, are to be interpreted together, and such a 
construction is to be given to them, consistent with the words, as 
will avoid the mischiefs and promote the objects and policy 
contemplated by the statutes. The Schooner Harriet, 1 Story, 
251. 

. (Tariff.) The tariff being a statute regulating commerce, the 
terms of it must be construed according to commercial usage 
and understanding. In this case, it was submitted to the jury, 
to determine, whether gunny cloth and cotlon bagging were 
VOL, XXVIII. — NO. LV. 12 
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different articles of commerce. Bacon v. Bancroft, 341. Lee 
v. Lincoln, 1 Story, 610. 

CONTRACT. (Want of description.) Where by a memoran- 
dum in writing, one party agreed to convey to another seventy 
acres of land at $20 per acre — $500 to be paid on a certain 
day, and the remainder in four annual payments — the vendee 
‘to have half the wheat on the piece that is to be sowed by H. 
R. not exceeding seven acres :’’ held, in an action for the $500, 
that the contract was void, inasmuch as it contained no descrip- 
tion of the land, nor any thing by which it might be identified, 
and therefore the plaintiff could not recover. Rollin vy. Pickett, 
2 Hill, 552. 

2. (For labor.) Where a contract was made payable in labor 
within the year, to be rendered on articles furnished to be man- 
ufactured by the plaintiff, held that such articles must be fur- 
nished seasonably for the manufacture of them within the time 
assigned in the contract, otherwise the defendant would be dis- 
charged from all liability for the performance of such labor. 
Clement vy. Clement, 8 New Hampshire, 210. 

3. (Place of performance.) Where a party gave a written prom- 
ise to pay a certain sum in one year, for a clock, or interest on 
the sum, and the clock uninjured ; and the writing purported to 
have been made at the town where the promisor resided, the 
promissee living in another state ; held, that the place of per- 
formance was the house of the promissor ; that he had an elec- 
tion to pay the money, or deliver the clock and pay the interest, 
and that no action could be sustained until after a demand, or 
evidence that the promissee was ready to receive performance 
at the place, or that the defendant was unable to perform the 
contract. Barker v. Jones, 8 New Hampshire, 413. 

COPYRIGHT. (Subject of.) Any compilation may be the sub- 
ject of a copyright, provided the plan, arrangement, and combi- 
nation of the materials be new. Gray v. Russell, 1 Story, 11. 

2. (Compilation.) Though the original sources of information are 
open to the use of all persons, the particular compilation is not. 
As, if a person prepare a map from original surveys, he cannot 
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supersede the right of another person to make similar surveys 
to accomplish the same end ; but no one, without such surveys, 
has a right to copy the map. Jd. 


. (Form.) It is of no consequence in what form the works of 


another author are used, whether it be by a simple reprint, or 
by incorporating the whole or a large portion thereof in some 
larger work. Ib. 


. (Violation of.) 'The question of violation of copyright may 


depend upon the value, rather than the quantity of the selected 
materials ; as where, in an abridgment, only the unimportant 
parts are omitted, or, under pretence of a review, the substance 
of an original work is given. Ib. 


. (Additions and notes.) The author of an edition of Adams’s 


Latin Grammar made certain additions and alterations in that 
work, and also prepared notes to it, which the author of a subse- 
quent edition of the same work adopted. Held, that such adop- 
tion was an infringement of copyright, inasmuch as the notes, 
though not new, had never before been collected and embodied. 
Ib. 

(Abridgment.) Quere, in what cases an abridgment will be 
regarded as a piracy of an original copyright. A reporter has 
a copyright in his marginal notes and in the arguments of coun- 
sel, as prepared and arranged in his work, though he has none 
in the opinions of the court, published under the authority of 
congress. Ib. 


CORPORATION. (Authority to give notes.) A corporation 


may make a promissory note for a debt contracted in the course 
of its legitimate business, although not specially authorized by 
its charter to contract in that form. Moss vy. Oakley, 2 Hill, 
265. 


. (Of other states.) A corporation, created by the laws of an- 


other state, has power to take and hold lands in this state. 
Lumbard v. Aldrich, 8 New Hampshire, 31. 


. (Authority to convey lands.) A vote of a corporation to author- 


ize an agent to convey lands must specify the tract to be convey- 
ed or give some description by which it can be ascertained. A 
vote that the agent be authorized to execute two deeds of pieces of 


12* 
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land in C, one to A, and another to B, is uncertain and insuffi- 
cient. The power of attorney ought to be as certain as it is 
necessary for the deed to be which is to be executed under it. 
Ib. 

COSTS. (Right to.) In general, payment and acceptance of a 
debt after suit brought for it, extinguishes all claim to costs, 
these being but an incident to the debt. The Herkimer Manu- 
facturing and Hydraulic Company v. Small, 2 Hill, 127. 

2. (Same.) So, as to accord and satisfaction, release, or any other 
act pending a suit which works an absolute discharge of the 
principal demand, or reduces it to a sum not large enough to 
carry costs. Ib. 

3. (Same.) Otherwise, where a payment is received specially or 
in deposit, to apply if the costs are afterwards paid. Jb. 

4. (Settlement.) If a suit be settled without mentioning costs, 
each party is bound to pay his own costs. Ib. 

COVENANT. (Quiet enjoyment.) ‘To sustain an action for the 
breach of a covenant for quiet enjoyment, it must appear that 
the grantee has been evicted by title both /awful and paramount. 
Kelley v. The Dutch Church of Schenectady, 2 Hill, 105. 

2. (Same.) Accordingly, where the eviction was by title subordi- 
nate, which the grantee had precluded himself from contesting 
by his own acts and declarations, and the recovery against him 
went clearly on that ground ; held, he could not maintain the 
action. Ib. 

CRIMES. (At common law.) Where an individual was indicted 
for throwing into a well the carcase of an animal which tainted 
and corrupted the water used by a family, it was holden to be 
an indictable offence at the common law. State v. Buckman, 
8 New Hampshire, 203. 

2. (Assault, §-c.) An indictment at common law may be sustained 
in this state, for an assault and false imprisonment —and for 
kidnapping. State v. Rollins, 8 New Hampshire, 550. 

3. ( Kidnapping.) In order to constitute the offence of kidnapping 
a child under ten years of age, it is not necessary that actual 
force and violence should be used. Jb. 
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4. (Same.) Nor is transportation to a foreign country necessary 
to the completion of the offence. 

5. (Same.) Where the defendant, who had in his custody a mulatto 
boy of six years of age, (who had been placed with him by the 
overseers of the poor of a town) sold him to a person residing 
in Alabama, with the intention that he should be carried into 
that state, and held in servitude until he arrived at the age of 
twenty-one years ; and himself carried him into another town, 
and delivered him there — it was held that he was guilty of kid- 
napping. Jb. 

DAMAGES. (Jn covenant for quiet enjoyment.) The damages 
recoverable in an action by a lessee against his lessor, on a cov- 
enant for quiet enjoyment, are the costs, &c. incurred by the 
former in defending the title, together with the rents paid the 
lessor since the eviction during a period of not exceeding six 
years before suit brought. He can recover nothing for improve- 
ments, rise in value, &c. Kelley vy. The Dutch Church of Sche- 
nectady, 2 Hill, 105. 

2. (Same.) A purchaser, under a general covenant for quiet en- 
joyment, is entitled to recover back the consideration money 
paid, with interest for six years: the price agreed upon between 
the parties being taken as the true value of the land. Ib. 

3. (Warranty of goods.) In general, the measure of damages 
for a breach of warranty as to the quality of goods sold, is the 
difference between the value of the goods as they really were, 
and what their value would have been had they answered the 
warranty. Voorhies and others v. Earl and Kellogg, 2 Hill, 
288. 

DEBT. (Meaning of the word.) The word “ debt,” in its ordi- 
nary and legal acceptation, imports a sum of money due upon 
contract express or implied. In the matter of Denny and others, 
trustees, §c, and the President and Directors of the Manhattan 
Company, 2 Hill, 220. 

2. (dn case of void levy.) Where a levy of an execution upon real 
estate appears to be void, by reason of an error in the proceed- 
ings, the creditor may have an action of debt to obtain a new 
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execution, without showing that he has been ousted ; and this, 
whether the defect in the proceedings which rendered it void be 
apparent upon the face of the levy or not. Burnham vy. Coffin, 
8 New Hampshire, 114. 

3. (Same.) Where an execution has been levied on goods and 
chattels, which have been sold and the proceeds paid over to the 
creditor, he can maintain no action to obtain a new execution, 
upon the ground that the goods were not the property of the 
debtor, until he has refunded the money thus received, or ten- 
dered it for that purpose. Batcheldor vy. Wason, 8 New Hamp- 
shire, 121. 

DEED. (Married woman.) Though by an ancient usage in the 
colony of New York, existing independent of any statute, a 
Seme covert might, in conjunction with her husband, convey her 
interest in real estate by deed, without resorting to the common 
law mode of fine and recovery, yet to render the deed operative, 
an acknowledgement of its execution on her part was always 
essential. Constantine v. Van Winkle, 2 Hill, 240. 

2. (Lands held by adverse possession.) A deed of lands held ad- 
versely to the grantor is utterly void as against the person thus 
holding, and others afterwards coming in under him; but in 
respect to all the rest of the world, it is operative, and passes 
the grantor’s title. Livingston v. Proseus, 2 Hill, 526. 

3. (Same.) If after such deed the person who held adversely 
voluntarily abandon the possession, the grantee may enter and 
enjoy the land; or if a stranger enter, the grantee may bring 
ejectment and oust him. Jb. 

4. (Same.) But if the adverse holder continue in possession after 
the deed, the grantor is the only person who can sue for the 
land ; and a recovery by him will enure to the benefit of the 
grantee. Ib. 

5. (Acknowledgement of consideration.) The usual acknowledg- 
ment in a deed of lands of payment of the consideration, can- 
not be contradicted by the grantor or those claiming under him, 
for the purpose of destroying the effect and operation of the 
deed ; though otherwise, where the object is merely to recover 
the purchase money. Grout and wife v. Townsend, 2 Hill, 554. 
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6. (Covenants of married women.) Though a feme covert cannot 
bind herself by a covenant, yet if she convey her lands in tiie 
forms prescribed by law, she is concluded from denying any 
admitted fact essential to the deed, to the same extent as other 
grantors ; and so with regard to those claiming under her. Jb. 

7. (Right of expectancy.) A quit claim deed purporting to convey 
one’s “right of expectancy ” or possibility of inheritance, will 
not affect the grantor’s title as heir, subsequently acquired. Too- 
ley and others vy. Dibble, 2 Hill, 641. 

8. (Same.) Where a father signed and sealed a deed purporting 
to convey to his son a farm, placing it in the hands of B. with 
instructions to deliver it after the father’s death, but not before 
unless both parties called for it; and after the father died B. 
delivered the deed accordingly : held, that the title of the son 
took effect, by relation, from the time the deed was left with B. ; 
and that the son’s quit claim executed intermediate the leaving 
of the deed with B. and the father’s death, though importing a 
mere conveyance of the son’s “right of expectancy” in the 
land, would pass his title. 0. 

9. (Delivery.) One signed and sealed a deed to his grandson, 
handing it to the draftsman, with instructions to retain it during 
the grantor’s life, and, in case of his death, to deliver it to some 
person to keep for the grantee. The draftsman, having accord- 
ingly retained it until after the grantor died, went before an 
officer for the purpose of proving its execution as a subscribing 
witness, and left it with the officer for the grantee. In an action 
by the heirs of the grantor against a remote purchaser under the 
grantee, held, that the circumstances were sufficient to show the 
deed to have come to the hands of the latter in the mode in- 
tended by the grantor ; and that it was effectual to transfer the 
title. Goodell and others v. Pierce, 2 Hill, 659. 

10. (Exception.) Where A. conveyed to L. a parcel of land by 
metes and bounds, with the following exceptions: ‘ including all 
within the above mentioned bounds excepting a road laid out 
through said premises by a committee from court,” it was held 
that the exception embraced only the easement, or right of the 
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public in the road, and not the soil. Leavitt v. Towle, 8 New 
Hampshire, 96. 

11. (Notice to subsequent purchaser.) Where a subsequent pur- 
chaser has actual or constructive notice of the existence of a 
prior conveyance, from the same grantor, not recorded, he can- 
not hold the land against the prior grantee. Rogers v. Jones, 8 
New Hampshire, 264. 

12. (Constructive notice.) Circumstances may exist such as should 
put a party on enquiry, but which do not amount to constructive 
notice of the existence of a title. In such cases, if the party 
make proper enquiry, and has good reason to believe that no 
deed exists, he is not to be charged with constructive notice of 
an unrecorded conveyance. Ib. 

13. (Same.) Constructive notice is founded on such presumptive 
evidence of notice as cannot be contradicted. Jb. 

14. (Same.) Notice of possession by a third person is in general 
sufficient to put a purchaser upon enquiry, and if he neglect it, to 
charge him constructively with notice of any title under which 
the tenant in possession may have entered ; but it does not ne- 
cessarily constitute constructive notice of the existence of a title 
in the party in possession, as the presumption of notice arising 
from it may be rebutted. Jb. 

15. (Voluntary conveyance.) A voluntary conveyance is good 
against an heir at law. Kimball vy. Eaton, 8 New Hampshire, 
391. 

16. (Knowledge of grantor.) It is to be presumed that a grantor 
knew the contents of the deed he executed, until evidence to the 
contrary is offered. Jb. 

17. (Same.) An heir cannot avoid the deed of his ancestor by 
showing that the grantor was old and infirm ; that the deed was 
not read to him at the time of its execution; that no considera- 
tion was paid ; and that the grantor remained in possession until 
his decease. Jd. 

18. (Monument.) Ina description of land in a deed of conveyance, 
a fixed monument will control both course and distance. Bow- 
man v. Farmer, 8 New Hampshire, 402. 

19. (Same.) In a deed of conveyance one of the lines was de- 
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scribed thus: “ Beginning at the mouth of Black brook, on the 
south side of the brook, and running from thence up said brook 
due west until it strikes the common land.” ‘The brook was very 
crooked, running sometimes on one side and sometimes on the 
other side of a due west line. It was held, that the brook was 
not designated as a monument, with sufficient certainty to con- 
trol the point of compass. Jb. 

20. (Description.) A conveyance with a description as follows, 
viz. ‘fa certain tenement, being one half of a corn mill, situated 
in Washington, in lot number one, with all the privileges and 


appurtenances,” 


conveys not only the mill, but the land on 
which it is situated, together with such portion of the water 
privilege as is essential to the use of the mill. Gibson v. Brock- 
way, 8 New Hampshire, 465. 

DEMAND. (Meaning of the word.) The word demand is of 
much broader import than ‘‘ dedt,” embracing rights of action 
beyond those which can properly be called debts ; and is, in this 
respect, a term of more extensive meaning than almost any 
other known to the law. In the matter of Denny and others, 
trustees, §-c., and The President and Directors of the Manhattan 
Company, 2 Hill, 220. 

EQUITY. (Mistake.) Where an administrator, not having pre- 
viously given the proper bond, with sureties, and had it approved 
by the judge of probate, sold certain real estate, it was held, that 
the bond was a necessary prerequisite to such a sale, and it not 
having been given, the sale was void. Whether the omission 
was accidental or not, it could not be treated as a mistake or 
accident remediable in a court of equity. Bright v. Boyd, 
1 Story, 478. 

2. (Defective execution.) Although courts of equity may afford 
relief against the defective execution of a power, created by 
a party, yet they cannot afford relief against the defective execu- 
tion of a power created by law. Nor can they dispense with all 
the necessary formalities ; yet there may be exceptions to this 
rule. Ib. 

3. (Redemplion.) Where certain real estate was sold for the taxes, 
and subsequently passed through various persons by inter- 
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mediate conveyances ; it was held, that the right of redemption 
was against the very person possessed of the title at the time of 
the redemption. The tax title having been purchased, while the 
suit was pending, it was held, that a title so obtained did not, by 
the local decisions, constitute any defence to the action of law. 

4. (Injunction.) Yet relief will be granted by way of injunction 
in equity, where the tenant has, pendente lite, acquired a title 
paramount to that of the demandant, if he cannot avail himself 
of it asa defence to the original suit at law, or cannot, after 
recovery, maintain an action to regain the possession. Jb. 

5. (Betterment act of Maine.) The statute of Maine, of the 27th 
of June, 1820, ch. 47, commonly called the betterment act, ap- 
plies only where the tenant has been in actual possession of the 
land for six years or more before the action brought, by virtue 
of a possession and improvement, which term had not elapsed 
when the writ of entry was brought in this case. Ib. 

6. (Tacit consent.) Quere, whether the maxim “ qui tacit, con- 
sentire videtur ; qui potest et debet vetare, jubet, si non vetat,” 
is applicable to minors, who stand by and make no objection and 
discover no adverse title, having a reasonable discretion, from 
their age, to understand and act on the subject ; and whether 
the guardian is bound to disclose his ward’s title, and how far 
the ward is bound by his silence or negligence ; and whether 
there is any distinction between minors living within the state 
and without the state. Ib. 

7. (Meliorations and improvements.) Where the owner of an 
estate, after a recovery thereof at law from a bond fide possessor 
for a valuable consideration without notice, seeks an account in 
equity, as plaintiff, against such possessor for the rent and profits, 
courts of equity will allow him to deduct therefrom all the meli- 
orations and improvements made beneficially by him on the 
estate, and thus enable him to recoup them from the rents and 
profits. ‘The same doctrine holds in cases, where the owner of 
an estate has only an equitable title thereto. The Roman law 
also allows compensation, for all beneficial expenditures ; and if 
a bond fide holder of real estate pay money to discharge any 
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existing incumbrance or charge upon it, without notice of the 
informality of his title, he is entitled to reimbursement, pro tanto. 
Ib. 

8. (Interests, amount of.) When a sale of real estate is made 
jointly by persons having independent interests, in the absence 
of other countervailing circumstances, the purchase money is to 
be divided according to their respective interests. Foster vy. 
Hilliard, 1 Story, 77. 

9. (Same—Contribution.) In the case of a tenant for life, remain- 
der in fee, of lands under mortgage, the parties contribute to dis- 
charge the incumbrance according to the relative value of their 
respective interests, calculated according to the value of the 
estate of the tenant for life by the common tables. Jb. 

10. (Same.) The same principle applies, where a mortgagee de- 
vises the mortgaged estate to one for life, remainder over in 
fee. Ib. 

11. (Change of estate.) A court of equity will decline to interfere 
in adversum to chenge real estate, by a sale, into personal estate, 
without imposing conditions, by which the proceeds shall retain 
throughout the character of the original fund ; yet it would be 
different, if there had been a voluntary sale by the parties. Jb. 

12. (Same.) Certain real estate was devised to A for life, remain- 
der to certain minors in fee. A, with the consent of the guar- 
dian of the minors, sold the land, but died before receiving the 
whole of the purchase money, and the residue was received by 
his executors. Held, that the rights of the parties were abso- 
lutely fixed at the very time of the sale; and that the executors 
of the deceased, and the remainder-men were entitled to share 
in the proceeds according to the interests of A and the remain- 
der-men at that time. Jb. 

13. (Same.) Held, also, that the interest of the tenant for life 
was to be determined, not by the time when he actually died, 
but by the value of his life, as ascertained by the common tables, 
at the time of the sale. And although he died within four years 
from the time of the sale, yet his interest was to be calculated 
for about twenty years, as that was the duration of his life, as 
ascertained by the common tables. Jb. 
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14. (Answer.) Where an interrogatory, pertinent to a charge in 
a bill in equity, required the defendant to answer “as to his 
knowledge, remembrance, information, and belief ;” and the 
answer stated, “ that the defendant had no knowledge, informa- 
tion, and belief, that it was not true,” and an exception was filed 
by the plaintiffs, on the ground, ‘ that the answer did not state, 
whether the defendant believed it to be true,” it was held, that 
the exception was well founded, and it was accordingly allowed. 
Brooks v. Byam, 1 Story, 296. 

15. (Insufficiency of answer.) An exception to an answer for in- 
sufficiency should state the charges in the bill, the interrogatory 
applicable thereto, to which the answer is responsive, and the 
terms of the answer, verbatim, so that the court may see whether 
it is sufficient or not. Ib. 

16. (Admission.) Whenever the defendant does not directly deny 
any particular allegation of fact, stated in the bill, but states his 
belief thereof, he either admits, that it is true, or that he does 
not mean to controvert it. But a mere statement by the defend- 
ant in his answer, that he has no knowledge, that the fact is as 
stated, without any answer as to his belief concerning it, is not 
such an admission as is to be received as evidence of the fact. 
Ib. 

17. (Answer.) The defendant in equity is bound to answer in 
direct and unequivocal terms, as to the state of his mind, as to 
every fact stated in the bill, to which he is interrogated ; either 
that he does believe the matter inquired of; or, that he cannot 
form any belief, or has none, concerning it; and, according as 
the answer may be, he must state, that he calls on the plaintiff 
for proof, or that he admits the particular fact, or that he waives 
all controversy concerning it. Jd. 

18. (Rehearings.) Rehearings in equity after a decree are not a 
matter of right, but rest in the sound discretion of the court. 
Daniel v. Mitchell, 1 Story, 198. 

19. (Same.) Where a rehearing is applied for upon the ground of 
newly discovered evidence, the application is mainly governed 
by the same considerations as apply to cases, where leave is 
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asked to file a supplemental bill after the publication of the testi- 
mony taken on a cause, and before the hearing, in order to bring 
newly discovered evidence before the court, or where leave is 
asked after a decree to file a bill of review upon the ground of 
the like evidence. Jb. 

20. (Newly discovered evidence.) Quere, whether the court will 
grant any such application after a decree, where the newly dis- 
covered evidence consists wholly of confessions made by the 
plaintiff since the decree, and affecting the merits of the original 
bill. 20. 

21. (Same.) If the court will grant any such application, it will 
grant it only when the confessions are of the most full and direct 
character, and are proved by disinterested testimony, and are not 
susceptible of different interpretations. 10. 

22. (Same.) <A fortiori, the application will be more difficult to 
be maintained (if it can be maintained at all) where the supposed 
confessions made by the plaintiff are directly contradictory to 
the answer of the plaintiff to a cross bill, filed in the same cause 
for the very purpose of obtaining an admission of the same facts, 
as the confessions purport to state, and are also contradicted by 
the plaintiff by his affidavit, filed upon the application for the 
rehearing. Ib. 

23. (Statute of limitations.) Where a bill in equity was brought 
by an administrator de bonis non, for an account of the intestate’s 
estate, after the lapse of from twenty to twenty-five years, and 
the defendant pleaded the statute of limitations, and filed a gen- 
eral answer to the whole bill; it was held, that the plea should, 
in itself, contain averments, negativing such special matters, 
stated in the bill, as would, if true, avoid the operation of the 
statute; and that it was not sufficient, that such matters were 
negatived in the answer. Stearns vy. Page, 1 Story, 204. 

24. (Laches or delay.) Where a bill in equity is brought after a 
great lapse of time, it is incumbent on the plaintiff to state the 
reasons, why it was not brought before, in order to repel the 
presumption of laches or improper delay ; and if fraud, mistake, 
&c. are charged, distinct and definite averments should be made 
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in regard to the time, occasion, and subject matter of such fraud 
or mistake. Jb. 

25. (Contradictory nature of testimony.) Where a bill in equity 
charged the defendant with digging and sinking a deep well and 
fountain, and thereby occasioning a diversion of the water from 
acertain spring and watercourse on the meadow land of the 
plaintiff, so as to render the same dry during a portion of the 
year, and prayed for an injunction and relief therefrom ; and 
the answer denied the facts stated in the bill, alleging, that the 
diminution of water was occasioned by other and natural causes ; 
it was held, that if the facts were as alleged in the bill, the plain- 
tiff was entitled to the relief sought. But, in consideration of 
the contradictory nature of a great mass of testimony, relating 
merely to the matter of fact, and dependent upon the credibility 
of the witnesses, the court proposed, that the following questions 
should be submitted to a jury, to aid it in its decision. First, 
whether there was any such diversion of the water as that alleged 
in the bill. Second, if so, what damages have been sustained 
thereby. Third, what is the permanent diminution or loss in 
value of the plaintifl’s meadow land, occasioned thereby. Dez- 
ter v. Providence Aqueduct Co., 1 Story, 387. 

26. (Amount of claim.) Where an interlocutory decree was made, 
referring it to a master to ascertain and report to the court the 
amount of a claim, which the defendant had against certain real 
estate, which was conveyed to him as a security for such claim ; 
it was held, that the master was not bound by the statement of 
that claim in the defendant’s answer, but was at liberty to in- 
quire by all the evidence in the cause, and other evidence brought 
before him, what was the true extent and just amount of the 
claim, whether that evidence was in support of, or was contra- 
dictory to the answer. Chickering v. Hatch, 1 Story, 516. 

27. (Title to vessel.) The statement of the title or ownership of 
a vessel in the custom house documents, whatever may be its 
effect between the parties to those documents, is not conclusive 
upon third persons, who have an adverse interest ; but they are 
at liberty to show the real title to be different from what is stated 
therein. Jd. 
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28. (Effect of responsive answer.) The rule in equity is, that an 
answer, responsive to the allegations and charges made in the 
bill, and containing clear and positive denials thereof, must pre- 
vail, unless it is overcome by the testimony of two witnesses, or 
by one witness and other attendant circumstances, supplying the 
want of another witness. Daniell vy. Mitchell, 1 Story, 172. 

29. (Material misrepresentations of fact.) A bargain, founded 
upon material misrepresentations of matters of fact, even though 
they were inadvertently made through the mutual mistake of the 
parties, or by the mistake of the grantors alone, will be annulled 
in equity. Ib. 

30. (Same.) In equity, mistake as well as fraud, in any repre- 
sentation of a fact, material to the contract, furnishes a sufficient 
ground to set it aside, and to declare it a nullity. Jb. 

31. (Same.) A contract was made by certain parties, wherein it 
was agreed, that one party should sell and the other should pur- 
chase a certain tract of timber-land in the state of Maine, and 
if, upon an exploration, it did not contain sixty millions of pine 
timber, and there was not a stream running through it, which 
would, with an ordinary freshet, carry logs from the tract to the 
Kennebec river, without difficulty, the agreement should be void. 
The parties procured an exploration, and upon a favorable report 
of their agent, purchased the tract, taking a deed of the same, 
and making the stipulated payments. It subsequently appeared, 
that there was a gross mistake in the estimation of the quantity 
of timber, that the exploration was not made entirely upon the 
tract in question, but partly upon an adjacent one, and that the 
pine timber did not, in fact, exceed five millions. Under these 
circumstances, a bill in equity was brought by one of the pur- 
chasers to rescind the contract, and praying for general relief ; 

Held, (1.) That the original contract must be set aside as 
founded in gross mistake. (2.) That the conveyance to the 
plaintiff must be rescinded, and the purchase money restored. 
(3.) That the agent of the owners, who had effected the sale in 


his own name, having received the purchase money, was prima- 
rily liable to repay it; and in his aid, such of the other defend- 
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ants for whom he acted as agent, and such as had received any 
part thereof, with a full knowledge of all the circumstances, 
must repay the proportion thereof respectively received by them 
Ib. 

32. (Agreement.) An agreement having been made between the 
defendants, by which they mutually agreed, upon the division of 
the notes taken for the purchase money among them according 
to their respective interests, that they would bear their respective 
proportions of any losses, which might arise from any inability 
of the purchasers to pay the same ; it was held, that the plain- 
tiff could not, in equity, have any benefit from this agreement, 
so as to avail himself of it, in case he was not able, from the 
parties directly liable to him, to obtain back the purchase money 
decreed to him. Ib. 

ESTOPPEL. (Partition.) A verdict and judgment in a petition 
for partition, is as conclusive, as to the matter put in issue and 
tried, as a verdict and judgment in any other proceeding, and 
may be set up asa bar to a writ of entry, in which the same 
question of title is put in issue. — Whittemore vy. Shaw, 8 New 
Hampshire, 393. 

EVIDENCE. (Proof of fraud.) Where a party is charged with 
fraud in a particular transaction, evidence may be offered of 
previous fraudulent transactions between him and third persons. 
And whenever the intent or guilty knowledge of a party is ma- 
terial to the issue of the case, collateral facts, tending to estab- 
lish such intent or knowledge, are proper evidence. Bottomley 
v. United States, 1 Story, 135. 

2. (Public officer.) When a public officer is charged with conspi- 
racy or fraud in the discharge of his duties, the presumption of 
law in favor of his innocence will prevail against circumstances 
of suspicion, but may be overcome by proof of previous delin- 
quencies of a similar nature. ID. 

3. (Declarations.) Where the state of mind, sentiment or dispo- 
sition of a person, at a given period, become pertinent topics of 
enquiry, his declarations and conversations, being a part of the 
res gesl@, may be resorted to. Barthelemy § De Bouillon v. 
The People, 2 Hill, 248, 257, note (b). 
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4. (Admissions.) A party whose admissions or confessions are 
resorted to as evidence against him, has, in general, a right to 
insist that the whole shall be taken together ; but the part called 
out by him should relate to the point or fact inquired into on 
the other side. Kelsey v. Bush and Viele, 2 Hill, 440. 

5. (Same.) If a part of the confession go to discharge the party 
making it and be highly improbable, or there be evidence aliunde 
tending but slightly to discredit it, the jury may reject it and 
give effect to the other part. Jb. 

6. (Same.) Where, however, there was nothing improbable or 
suspicious in that part of a confession which went to discharge 
the party, and the other evidence in the cause tended to confirm 
its truth ; the rejection of it by the court below was held erro- 
neous, and the judgment, for that reason, reversed. Ib. 

7. (Res geste.) The president of a bank having requested the 
defendant to pay a note belonging to the institution, which the 
latter insisted had been paid, they proceeded to examine the 
bank books, and during the examination the president declared 
himself satisfied that the defendant’s statement was correct: 
held, in an action by the bank to recover the note, that the dec- 
laration of the president was proper evidence for the defendant, 
as having been made while acting within the scope of his ordi- 
nary powers, and being therefore a part of the res geste. Bank 
of Monroe v. Field and others, 2 Hill, 445. 

8. (Memoranda and entries.) Where a witness testified in respect 
to certain entries and memoranda made by him in the usual 
course of business, that it was his uniform practice to make such 
entries, &c., when the transactions occurred, and to make them 
truly, that he had no doubt the entries in question were so made, 
but that he had no recollection of the facts or transactions to 
which they related: held, that they might be given in evidence. 
Bank of Monroe vy. Culver and others, 2 Hill, 531. 

9. (Same.) Entries and memoranda made by third persons in the 
usual course of business, as notaries, clerks, &c., cannot be 
given in evidence on the ground merely that they are absent 
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beyond the jurisdiction of the court ; though otherwise, where 
they are dead. Brewster v. Doan and another, 2 Hill, 537. 

10. (Declarations in presence of a party.) Testimony delivered 
in another cause to which the plaintiff was a party, cannot be 
given in evidence against him as a tacit confession of the facts 
sworn to, though it be shown that he heard the testimony and 
expressed no dissent; and this, notwithstanding thie testimony 
was given by a witness called on his side. Sheriden vy. Smith 
and Smith, 2 Hill, 538. 

11. (Of by-laws of corporation.) The evidence of an officer of 
a corporation, stating the by-laws of such corporation, is inad- 
missible. Lumbard y. Aldrich, 8 New Hampshire, 31. 

12. (Enticing servant.) Where suit was brought against an indi- 
vidual for enticing away the servant of another, evidence of the 
declarations of the servant, at the time of leaving, was admitted, 
to show that he left of his own accord, and for reasons of his 
own ; the declarations made by him at the time of leaving being 
part of the res geste. Hadley v. Carter, 8 New Hampshire, 40. 

13. (Excuse for nonperformance.) 'The mere assignment of one 
excuse for not performing a contract, is no evidence of a waiver 
of any other defence to the contract, unless the excuse first 
named should conflict with, or contradict, the subsequent defence. 
Clement v. Clement, 8 New Hampshire, 210. 

14. (Secondary, — when admissible.) Where a witness annexed 
to his deposition a copy of an account for articles charged on 
the books of a corporation which was without the state, and 
where the corporation had no interest in the suit, held, that the 
evidence, though secondary, was admissible, as the books were 
beyond the control of the court and the witness. Burnham vy. 
Wood, 8 New Hampshire, 334. 

15. (General statement.) A witness may be permitted to state 
generally what he understood a contract between two persons to 
have been, from their conversation ; and this will be evidence to 
be weighed by a jury, although he may not be able to state the 
terms used by the parties in making the agreement. Eaton v. 
Rice, 8 New Hampshire, 378. 
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16. (Return of rescue.) The officer’s return of a rescue is con- 
clusive evidence of such fact. Buckminster v. Applebee, 8 New 
Hampshire, 546. 

XXECUTORS AND ADMINISTRATORS. (Commissions on 
specific legacy.) Where, in pursuance of the provisions of a 
will, the executor is to deliver over to legatees property speci- 
fically bequeathed to them, and in his account he charges him- 
self with the articles as inventoried, and discharges himself by 
the delivery over, he is not entitled to commissions on such 
charges. Gordon y. West, 8 New Hampshire, 444. 

2. (Services and commissions of.) An executor or administrator 
is entitled to be allowed for his services in receiving, securing, 
investing and paying out moneys; and may for such services be 
allowed a commission upon the amount of money, varying ac- 
cording to the labor, risk, responsibility or trouble of each par- 
ticular case ; and two and a half per cent. was allowed as an 
ordinary commission. J, 
3. (Same.) Where a will gave the interest of the moneys belonging 
to the estate to the widow, during her life, and the principal to 
certain other persons, on her decease — held, that the executor 
was entitled to compensation for the care and custody of the 
fund, and for collecting and paying over the interest annually, 
during that time ; and the executor accounting for six per cent. 
interest, held, further, that one per cent. annually was a proper 
compensation for this service, and that one quarter of it be 
charged upon the principal fund, and the remainder upon the 
income. Ib. 

4. (Same.) An executor or administrator is accountable for all he 
receives on the sale of property belonging to the estate, and for 
the full amount collected by him upon all debts due ; but if he 
receives from a debtor an allowance over and above the amount 
of the demand, for extra trouble in the settlement and adjust- 
ment of it, he is not bound to account for that. And if he should 
exact and receive extra interest, he could not be charged with 
the usury in his administration account. Jb. 

FIXTURES. (Farm.) Fencing materials on a farm, which have 
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been used as part of the fences, but are temporarily detached, 
without any intent of diverting them from their use as such, are 
a part of the freehold, and pass by a conveyance of the farm 
toa purchaser. Goodrich vy. Jones, 2 Hill, 142. 

2. (Same.) So as to manure lying in a barn yard on the farm at 
the time of the conveyance ; and this, semble, though laid up in 
heaps. Ib. 

FRAUDS, STATUTE OF. (Contract of work for land.) A 
parol contract to convey land in consideration of a specified 
sum payable in work, is void by the statute of frauds and can- 
not be the foundation of an action. King v. Brown, 2 Hill, 485. 

2. (Same.) In such a case, the party who has performed the la- 
bor may treat the agreement to convey as a nullity, and recover 
the value of the services under the common counts, not exceed- 
ing, however, the amount fixed by the agreement, with interest ; 
but he cannot resort to evidence of the value of the land asa 
measure of damages. Ib. 

3. (Same.) But if, in a contract of this nature, no amount be 
specified, and the payment is to be in a designated piece of land, 
the plaintiff may then prove the worth of the land with a view 
to ascertaining the value of the services. Ib. 

4. (Promise in writing.) The signature of sureties to an instru- 
ment so drawn as to express an obligation to pay on the part of 
their principal alone, is an effectual promise in writing by the 
sureties, within the statute of frauds. Parks vy. Brinkerhoff and 
others, 2 Hill, 663. 

5. (Same.) It is not necessary that a promise by a third person 
to pay the debt of another, should be expressed in any partic- 
ular form to satisfy the statute of frauds; and hence, a mere 
blank indorsement, made under such circumstances as to im- 
port an intent to be bound, will answer. Ib. 

FRAUDULENT CONVEYANCE. ( Voluntary.) <A voluntary 
conveyance, made without consideration, by an individual who 
is insolvent, is void against creditors existing at the tie of the 
conveyance ; and is void against subsequent creditors, if execu- 
ted with a previous fraudulent intent in reference to their claims. 
Carlisle y. Rich, 8 New Hampshire, 44. 
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2. 


(Indebtedness.) Where an individual became surety to another 

on an administration bond —held, that the execution of such 
bond by him created a present indebtedness to the obligee, so as 
to render a voluntary conveyance of his estate without consid- 
eration fraudulent and void, he being insolvent at the time ; 
and that the indebtedness for this purpose did not depend on con- 
dition broken, or rendition of judgment. 0. 


. (Same.) Where a case finds that the debtor is insolvent at the 


time judgment is rendered, and is unable to respond the amount 
recovered, his insolvency will be considered as extending back 
beyond the voluntary conveyance of his property made during 
his indebtedness, unles the contrary be shown. JD. 


GUARANTY. (Notice.) Upon a guaranty for future advances 


3. 


it is the duty of the parties making the advances to give notice 
to the guarantor of his acceptance thereof, and his consent to 
act under the guaranty, and to make the advances. But this 
doctrine does not apply, where the agreement to accept is con- 
temporaneous with the guaranty. Wildes vy. Savage, 1 Story, 22. 


. (Same.) But it is not necessary, that further distinct notice 


should be given to the guarantor, if the amount of the advances 
actually made, or the terms, upon which they were made, after 
the transactions are complete. ‘There are, however, certain ex- 
ceptions ; as when the advances are contingent, or there is a 
continuing guaranty. Ib. 

(Same.) If, after the credit has expired and the amount become 
due, a demand be made upon the debtor, and there be a default 
of payment, notice thereof must be given to the guarantor within 
reasonable time. But a demand is not necessary, if the debtor 
be insolvent at the time of the maturity of the bill. Jd. 
(Same.) In order to discharge the guarantor there must not 
only be a want of such notice, but there must be also some loss 
or damage sustained by him in consequence, and then there will 
be a pro tanto allowance. Ib. 


. (Same.) Under the circumstances of this case, it was held, that 


due and sufficient notice was given, and that the guarantor was 
liable on his guaranty. Id. 
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GUARDIAN AND WARD. (Compensation.) Where a guar- 
dian, in prosecuting a claim in behalf of his ward, acts in, good 
faith, upon competent advice, and with a belief that a just claim 
exists, he is entitled to have the reasonable expenses which he 
may have incurred allowed on the settlement of his account ; 
but if he act in bad faith, or without reasonable ground of belief 
that there is a just claim, which may be recovered, his claim 
will be disallowed. Smith v. Bean, 8 New Hampshire, 15. 

HUSBAND AND WIFE. (Slander.) An action cannot be 
maintained in the name of husband and wife, for words spoken 
of the latter, which are not actionable per se; the suit should 
be in the name of the husband alone. Beach and wife v. Ran- 
ney and wife, 2 Hill, 309. 

2. (Same.) Otherwise, where the suit is for the speaking of words 
defamatory of the wife which are actionable per se. Ib. 

3. (Same.) The rule is the same, though the husband and wife 
live apart under a deed of separation. Ib. 

4. (Support of wife separated.) Where a husband and wife sep- 
arate by mutual consent, and the husband makes a contract with 
a third person to maintain the wife — the wife, if she leave such 
third person voluntarily and without any just cause, will not carry 
with her authority to pledge the credit of her husband for her 
support. Pidgin v. Cram, 8 New Hampshire, 350. 

5. (Same.) But it will be otherwise, if she be driven from the 
house of such third person by improper usage there. 1d. 

INFANT. (New promise.) Where, in an action on a note, the 
defence interposed was infancy, and the plaintiffs relied on a 
new promise after the defendant became of age ; held, that a 
promise to a stranger, (e. g., one who, though then the plaintiffs’ 
attorney in another suit, had not been employed in this,) would 
not authorize a recovery. Bigelow and others v. Grannis, 2 
Hill, 120. 

2. (Pending action.) Where infancy is pleaded, a new promise, 
made after’the suit is commenced, is not sufficient to sustain a 
pending action. Hale v. Gerrish, 8 New Hampshire, 374. 

3. ( Ratification.) To sustain an action against a person of full 
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age, on a promise made by him when an infant, there must be 
an express ratification, either by a new promise to pay, or by 
positive acts of the individual, after he has been of age a rea- 
sonable time, in favor of his contract, which are of a character 
to constitute as perfect evidence of a ratification as an express 
and unequivocal promise., 0. 


. (Same.) When the defendant, after he became of age, admit- 


ted that he owed the debt, and said, that “the plaintiff would 
get his pay,” but refused to give a note, lest he might be ar- 
rested, held, that such declaration was no ratification of the orig- 
inal promise. Jb. 


INNS AND INNKEEPERS. (Rival stage drivers.) Where 


2. 


an innkeeper, in a town through which lines of stages pass, and 
at whose inn the stages stop, permits the drivers of some of the 
lines to resort to his house without objection, he cannot exclude 
the driver of a rival line from entering the inn, and going into 
the common public rooms, where travellers are usually placed, 
for the purpose of soliciting passengers for his coach ; provided 
there is reasonable expectation that passengers are there, and he 
comes at a suitable time, conducts with propriety, and is doing 
no injury to the innkeeper. Markham v. Brown, 8 New Hamp- 
shire, 523. 

(Same.) But this right may be forfeited by misconduct — thus, 
if affrays occur, or guests are disturbed through his fault, or he 
is guilty of other abuse ; the inkeeper, if it appear to be neces- 
sary for the protection of his guests, or himself, may prohibit 
him from entering until the ground of apprehension be removed ; 


and may treat him as a trespasser if he enter after such prohi- 
bition. Jd. 


. (Same.) And if, after a lawful entry, he commit an assault 


upon the innkeeper, or any trespass upon his property, he may 
be treated as a trespasser ab initio. 


. (Same.) If the drivers of other lines are guilty of misconduct 


towards the driver of such rival line, and he is engaged in an 
affray from self defence, that will not authorize the inkeeper to 
exclude him, except at the time of the disturbance, and for the 
purpose of restoring quiet to the house. Jb. 
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INSURANCE. (Policy not divisible.) A policy of insurance is 


9 
~ 


ie) 


not devisible, so as to be good in part and bad in part. If, at 
its inception, it is founded in any illegality, in which one only 
of the owners participated, it is utterly void as to all. Clark v. 
Protection. Ins. Co. 

( Forfeiture.) Where a ship was insured on a voyage to Liver- 
pool, and took on board in the port of New Orleans a chain 
cable, smuggled by another vessel, and was lost upon the voy- 
age to Liverpool, by peril of the seas ; it was held, that she was 
not subjected to a forfeiture in rem; but that the master was 
personally liable to the pecuniary penalties prescribed therefor ; 
and that the underwriters were liable for a total loss on the pol- 


icy. Ib. 


. (Same.) Held, also, that the insurance on the chain cable was 


good ; the title being in the owner of the vessel, and the illegal- 
ity not attaching to the voyage on which it was used. Ib. 


. (Same.) When property is forfeited, it does not vest in the 


government until after a seizure ; and then it relates back to the 
time of the forfeiture. Id. 


. (Same.) The twenty-seventh and twenty-eighth sections of 


the duty collection act of 1799, ch. 128, are not applicable to 
such a case as this, but it is covered by the fiftieth and fifty-ninth 
sections of the act, which provide a penalty for unlading goods 
without a special permit or license from the collector, or for 
knowingly receiving or concealing goods liable to seizure. But 
the vessel receiving smuggled goods is not liable to forfeiture. 


Ib 


. (Prohibition.) Every statute imposing a penalty, imports a 


prohibition, and makes the prohibited act illegal. Jb. 


- Intention.) A mere intention to do any act, which would avoid 


a policy, if done, but which has never been consummated, does 
not vitiate the policy. The voyage, to avoid the policy, should 
be originally either wholly or in part illegal, as to trade and ob- 
jects. Ib. 


. (Subsequent illegality ) If a voyage as originally insured be 


valid, any subsequent illegality in the course of the voyage will 
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not affect the policy, so far as concerns losses on property not 
tainted wiih such illegality, though connected with the res geste. 
Ib. 

9. (Liability to forfeiture.) If the illegal act is followed by a 
forfeiture and seizure of the thing insured, the underwriters are 
not liable for the loss. But the mere liability to forfeiture does 
not avoid the insurance, or prevent a recovery for a loss by any 
independent peril. 1d. 

10. (Words of exception.) Words of exception in any instru- 
ment are to be construed most strongly against the party, for 
whose benefit they are intended, and this rule is applied to words 
of exception in policies of insurance. But this rule of interpre- 
tation is subservient to another,— Verda intentioni non é contra, 
debent insurvire. Palmer v. Warrren Ins. Co. 1 Story, 360. 

11. (Construction.) Policies of insurance are always construed 
liberally, and rarely, if it is possible, subjected to any critical 
strictness, or any technical interpretation. Id. 

12. (Same.) Where a policy of insurance on time contained the 
following clause: ‘“‘ excluding during the term, all ports and 
places in Mexico and Texas, also the West Indies, from July 
15th to October 15th, 1839, each at noon ;” and the vessel sail- 
ed from New York for, and arrived at St. Jago de Cuba, within 
the excluded period, and was lost on her return in December 
following ; it was held, that the underwriters were liable, the loss 
not happening within the excepted period, and the clause in the 
policy not being an exception or exclusion of voyages, but only 
a suspension of risk during such time as the vessel should be at 
the excepted ports. Ib. 

13. (Collision.) Where a loss occurs by an accidental collision 
with a foreign vessel, which by the law of the country, where 
it takes place, is to be borne and apportioned between the ves- 
sels, as being by inevitable casualty, it is not by our law deemed 
a general average. Peters v. Warren Ins. Co. 1 Story, 463. 

14. (Apportionment.) The mere fact, that an apportionment is 
made of a loss between the different parties in interest, if the 
loss itself does not arise from some act done, or sacrifice, or ex- 
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pense, voluntarily incurred for the common benefit, does not 
necessarily make it a case of general average by our law. Jb. 
15. (Salvage.) Although salvage is often in the nature of a gen- 
eral average, it is not universally true, that, in the sense of our 
law, all salvage charges are to be deemed a general average ; 
they are only sc, when incurred for the benefit of all concerned. 
Ib. 

16. (General average.) The items included, and the sums appor- 
tioned and paid, according to the law of a foreign country, as a 
general average, in an adjustment thereof made there, (and a 
fortiori, if enforced by the tribunals there,) are, guoad the items 
and the rule of apportionment, conclusive upon and payable by 
the underwriters here, as a general average, though not appor- 
tioned in the same manner, and not deemed items of general 
average, by our law. Ib. 

17. (Partial loss.) By the Boston policies of insurance, no par- 
tial loss on a ship under five per cent. is to be borne by the un- 
derwriters. Assuming, that a loss by such an accidental collision 
on the ship insured is a partial loss, and less than five per cent. ; 
yet, if the sum apportioned on her, on account of the injury to 
the other vessel, together with her own loss, exceeds five per 
cent., the underwriters are liable for the whole loss borne and 
apportioned on her. Jb. 

18. (Same.) Under the circumstances of the present case, it was 
held, that the loss by the collision was an entirety, and the whole 
damage assessed upon, and payable by the ship insured, was a 
direct damage or partial loss, occasioned by the collision, and 
the items were not to be separated. Jb. 

19. (Bottomry.) Where a bottomry bond, executed at Hamburg, 
was given at a premium of twelve and a half per cent., and the 
bottomry holder agreed to give it up, if the sum advanced and 
common interest were promtly paid ; and the agent of the bot- 
tomry holder received a draft from the owners on Hamburg for 
the amount, and common interest, and charged a commission 
for indorsing the draft, and the bond was thus taken up ; it was 
held, that the underwriters were liable for the interest and com- 
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mission, and bound to pay them as a part of the loss, since they 
thereby obtained the benefit of the surrender of the twelve and 
a half per cent. premium; and they were not entitled to the 
benefit without partaking of the burthen. Jb. 

20. (Same.) Held, also, that one of the owners, who transacted 
the business and gave the draft, and took up the bottomry bond, 
as agent for all the owners, was not entitled to claim against the 
underwriters any commission on his disbursements, or for his 
services. Ib. 

21. (Reinsurers.) Reinsurers may make the same defence and 
take the same objections, as the original insurers in a suit upon 
the first policy. New York State M. Ins. Co. v. Protection Ins. 
Co. 1 Story, 458. 

22. (Same.) The party reassured is entitled to recover a full in- 
demnity for the entire loss sustained by him, and also for the 
costs and expenses, which he has reasonably and necessarily 
incurred in order to protect himself and entitle him to a recov- 
ery over against the reinsurers. Especially, in a case where 
the reinsurers have notice, that a suit has been commenced, and 
that they will be looked to for the costs and expenses, and they 
make no objection. ID. 

23. (Same.) But the costs and expenses must be incurred in good 
faith, and not wantonly and unnecessarily in a plain case of loss, 
where there is no reasonable ground of defence. Jb. 

24. (Same.) Quere, whether notice to the reinsurers, of the com- 
mencement of a suit against the first insurers, is indispensable. 
Ib. 

25. (On freight.) Insurance on freight on a voyage at and from 
New Orleans to Havre. The vessel was compelled to put back 
to New Orleans in consequence of an accident. The cargo, 
consisting principally of cotton, was so much damaged, that it 
would require several months to repack it in a condition to be 
reshipped ; and it was sold by consent of the masters and ship- 
pers ; and the vessel, having taken another cargo on board, pro- 
ceeded on a different voyage. Held, that the underwriters were 
not liable. Jordan v. Warren Ins. Co. 1 Story, 342. 











204 Jurisprudence. [Oct. 


26. (Same.) Underwriters cannot avail themselves of a freight 
earned in a new voyage, which they have not insured, by way 
of recompense for losses on another voyage, which they have 
insured, and which has already terminated. Thus, where freight 
was insured at and from New Orleans to Havre, and the ship, 
meeting with an accident, put back, and another voyage to Eng- 
land was substituted, on which freight was earned ; it was held, 
that the underwriters were not entitled to the freight of the sub- 
stituted voyage, as in the nature of a salvage freight. Jd. 

27. ( Voyage.) Underwriters take no risk with regard to the length, 
retardation, or interruption of a voyage, if it be subsequently 
resumed or be.capable of being resumed. Jb. 

28. (Same.) in cases of necessity, or calamity, during the voyage, 
the master is by law created agent for the benefit of all con- 
cerned ; and his acts done under such circumstances in the ex- 
ercise of a sound discretion, are binding upon all the parties 
in interest in the voyage. Ib. 

29. (Cargo.) Where a cargo is so much injured, that it will en- 
danger the safety of the ship and cargo, or it will become utterly 
worthless, it is the duty of the master to land and sell the cargo 
at the place, where the necessity arises, even although it might 
have been carried to the port of destination, and there landed. 
Ib. 

30. (Same.) The shipper has no right to demand the cargo at an 
intermediate port, without paying full freight, whether it be 
damaged or not. Jb. 

31. (Whaling voyage.) <A policy of insurance upon “ outfits ” 
and upon “catchings” substituted for the outfits in a whaling 


’ or pieces of whale flesh, cut 


voyage, protects the ‘‘ blubber,’ 
from the whale and on deck. Rogers v. Mechanics Insurance Co. 
1 Story, 603. 

32. (Same.) Quere, whether the blubber stowed on deck or 
stowed in the proper place below deck would be covered by a 
policy of insurance on “cargo.” Jb. 

33. (Usage.) The usage or custom of a particular port, in a par- 
ticular trade, is not such a usage or custom as will in contem- 
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plation of law limit, or control, or qualify, the language of con- 
tracts of insurance. It must be some known general usage or 
custom in the trade, both applicable to all ports of the state, and 
so notorious as to afford a presumption, that all contracts of in- 
surance in that trade are made with reference to it, as a part of 
the policy. Jb. 

34. (General average.) Under the circumstances of the case, 
where a quantity of blubber was thrown overboard in order to 
preserve the ship from sinking in a violent tempest, it was held 
to be a subject of general average, covered by the policy. Ib. 

35. (Misrepresentation.) A misrepresentation of a material fact, 
whether it be made through mistake or design, avoids a policy 
of insurance underwritten on the faith thereof. Carpenter v. 
American Ins. Co. 57. 

36. (Same.) The knowledge and consent of the principal is not 
necessary to make such a misrepresentation by an agent fatal to 
the policy. Ib. 

INTERROGATORIES. (Disagreement.) In cases of disagree- 
ment between parties in regard to interrogatories and cross in- 
terrogatories, they should be referred to a master in chancery 
to be settled by him, subject to the ultimate review of the court 
upon an appeal from such report. Cocker v. Franklin Hemp and 
Bagging Co. 1 Story, 169. 

2. (Exception to.) Exceptions to interrogatories or cross inter- 
rogatories should be propounded as objections before the com- 
mission issues, or they will be deemed waived. Jb. 

JUDGMENT. (Bar.) It is no bar to a writ of right, that there 
has been a judgment on a petition for partition between the same 
parties, in favor of the tenant, upon an issue joined therein of 
the sole seisin of the demandant. Mallet y. Foxcroft, 1 Story, 
474. 

2. (Same.) Judgment in a possessory action (and a petition on a 
writ of partition is but a possessory action) is no bar to a writ 
of right. The issue in the latter, is upon the mere right ; in the 
former, it merely binds the right of possession ; it does not draw 
in question the mere right. Jb. 
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3. ( Verdict.) A verdict, to be a bar or estoppel, must be direct 
upon the very point of the issue ; and not merely so by argument 
or inference. Ib. 

4, (Same.) A verdict in favor of the petitioner in a petition for 
partition, where the issue is upon the sole seisin of the respon- 
dent, establishes only, that he had not a sole seisin at the time of 
the filing of the petition. Consistently with such a finding, he 
may have had a sole seisin within the last twenty years before 
that time, that is, within the Statute Limitation of Writs of 
Right. Jb. 

JUDGMENTS AND EXECUTIONS. (Condition subsequent.) 
Where a party is possessed of an interest in property liable to 
be divested on his failure to comply with a condition subsequent, 
such an interest may be seized and sold on execution against 
him, and the purchaser, on complying with the condition, will 
acquire an absolute title. Semble Strong v. Taylor, 2 Hill, 326. 

JURISDICTION. (Parties.) The question of the jurisdiction 
of the United States courts as to parties, can only apply as 
between the very parties, who, by a false allegation are brought 
within their jurisdiction. If, therefore, one of several defendants 
admits, that his citizenship is rightly described, so as to found 
the jurisdiction of the court against him, the other defendants 
have no right to interfere in the matter. Harrison v. Urann, 1 
Story, 64. 

2. (Same.) Where a bill in equity was brought against several 
individuals, averring, that all of them were citizens of Massa- 
chusetts, and two of the defendants put in a plea, averring, that 
their co-defendant was not a citizen of Massachusetts, it was 
held, that the right to contradict this averment in the bill in this 
respect, and thus to oust the jurisdiction of the court, was a per- 
sonal privilege of that co-defendant, of which he alone was en- 
titled to avail himself. Jb. 

3. (Same.) The courts of the United States will dispense with 
the joinder of those persons, whose citizenship, if they were 
made parties to the suit, would oust the jurisdiction of the court, 
whenever, without prejudice to their rights, the court can pro- 
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ceed to decide the merits of the case, as between the other par- 
ties properly before it. Ib. 

LEASE. (Assignee.) An assignee of a term is one who takes 
the whole interest of the lessee in the land, or in some part of 
the land. The Trustees of D. C. v. Clough, 8 New Hampshire, 
22. 

2. (Under-tenant.) He to whom the lessee underlets for a part 
only of the term, is only an under-tenant, and not an assignee of 
the term. Jd. 

3. (Liability of under-tenant.) An under-tenant is not liable for 
rent to the original lessor in any form of action. Jb. 


* 
w~ 


4. (Forfeiture and damages.) Where a lease was given, cove- 
nanting that the lessee should pay certain rent and taxes, and 
should make no strip, or waste, nor lease or underlet the prem- 
ises without the consent of the lessor ; and providing that the 
lessor might re-enter and expel the lessee, if he failed in the 
payment of the rent and taxes, or if he committed waste,— held, 
that an assignment of the lease was not a forfeiture, but gave 
the lessor merely a claim for damages. Spear v. Fuller,8 New 
Hampshire, 174. 

5. ( Re-entry.) A breach in the condition of a deed, which is not 
a limitation, but gives a mere right of re-entry, does not avoid 
the estate. The estate is terminated solely by the re-entry of 
the lessor. Jb. 

6. (Assignment.) An assignment of a lease, though made against 
the terms of the instrument, passes a subsisting title, though sub- 
ject to be defeated ; and is a sufficient consideration for a note. 
1b. 

LEGACY AND DEVISE. (In satisfaction of debt.) The gen- 
eral rule seems to be, that a legacy left by a debtor to his cred- 
itor which in amount is equal to or greater than the debt, shall 
be presumed to be in satisfaction of it. Eaton y. Benton and an- 
other, executors, §c. 2 Hill, 576. 

2. (Same.) Courts, however, have given effect to slight circum- 
stances appearing on the face of the will and otherwise, by way 
of repelling the presumption of satisfaction. Ib. 
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3. (Same.) Semble, that the above rule as to presumed satisfaction 
by a legacy, does not apply in the case of a devise to a creditor, 
though of a greater value than the amount of the debt. Jd. 

LEX LOCI ET FORI. (Indorser.) In an action against the 
indorser of a note payable in another state, if he wish to defend 
on the ground that the law of such state differs from our own in 
respect to the steps requisite to fix his liability, he must prove 
that fact ; and if he do not, the court will apply the lex fori and 
allow the plaintiff to recover accordingly. Leavenworth vy. 
Brockway, 2 Hill, 201, 2, 3. 

2. (Interest.) The lex fori will govern as to the rate of interest 
recoverable under such circumstances, unless proof be given 
that the law of the place where the note is payable prescribes a 
different rate. Ib. 

3. (Protest.) Semble, that the validity of a notarial protest of a 
foreign bill of exchange, depends upon the lex loci contractus ; 
and where the latter renders a seal necessary, the protest must 
be under seal, or it will not be regarded as valid elsewhere. 
Bank of Rochester vy. Gray, 2 Hill, 227. 

4. (Same.) The mode of authenticating a foreign protest, so as 
to make it evidence, depends upon the lex fori ; and, semble, 
that in this state neither the original nor a copy can be received, 
unless authenticated by the official seal of the notary who made 
it, impressed upon some tenacious substance as required at com- 
mon law. Ib. 

5. (Same.) An exception to this rule may, perhaps, be allowed, 
where the protest appears to have been made under a local law, 
by an officer who had no seal. Jd. 

LIEN. (Jn admiralty.) Courts of admiralty have jurisdiction 
over such liens only as arise from work and labor connected with 
maritime affairs, navigation, or shipping. Read v. The Hull of 
anew Brig, | Story, 244. 

2. (Same.) No lien attaches upon a domestic vessel for work and 
labor done and performed on her, except by statute. Jb. 

3. (Same.) The statute of Maine, of the 19th of February, 1839, 
giving efiect to such a lien, in cases, where work and labor are 
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performed, or materials are furnished, in virtue of a “ written 
or parol agreement,” includes all parol agreements, whether 
expressed or implied ; and any lien, however limited in point of 
duration of time, may be enforced by proceedings commenced 
within that period, in any proper tribunal having cognizance 
thereof. Ib. 

4. (Same.) Where the libellant was hired at monthly wages, upon 
a quantum meruit, to perform any kind of work or labor, in 
which the hirer might choose to employ him, under a general 
agreement and retainer, without any specific application thereof, 
fixed by the agreement, to any particular vessel or vessels, or 
to any other specific objects ; it was held, that the statute was 
inapplicable to such a case, inasmuch as the agreement could 
not be apportioned according to the various services upon various 
vessels, or upon other objects. Ib. 

. (Same.) Held, also, that the statute was applicable only to 
cases of an agreement for work and labor to be performed upon 
a particular vessel, as a distinct and independent service, and 
not as a part of the general services of the libellant, which he 
was bound under his agreement and retainer to render in the 
common business and employment of the party, by whom he 
was hired, at the pleasure of the latter. Jb. 

6. (Of shipwright.) There is no statute law in Massachusetts 
which gives a lien in rem to shipwrights for building, equipping, 
or repairing ships. The Schooner Marion, 1 Story, 68. 

7. (Same.) By the common law, however, a shipwright has a lien 
for repairs and work done on a ship, so long as she remains in 
his possession. And the owner can only devest that possession 
by a discharge of the lien. Yet, if the owner retain possession 
during the repairs, or if after the repairs are made, the ship- 
wright voluntarily yield up the possession, his lien is gone. Jb. 

8. (Origin of.) It is of no consequence, how a lien arises under 
the Local law, whether by statute or common or municipal law. 
Whenever its existence is established, the jurisdiction of the ad- 
miralty attaches to it proprio vigore. Ib. 

9. (Of clothier.) An agreement by a clothier to dress what flan- 


or 
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nel should be furnished by the other party during the year, and 
to receive his pay quarterly, is a waiver of a lien on the cloth ; 
and if some of the cloth remains in his hands at the end of the 
quarter, he is not entitled to retain it for the price of dressing. 
Stoddard Woollen Manufactory v. Huntley, 8 New Hampshire, 
441. 

LIMITATIONS. (Foreign judgment.) An action of debt, 
founded upon the judgment of a justice of the peace in another 
state, is not within the statute of limitations. Mahurin v. Bick- 
ford, 8 New Hampshire, 54. 

LIMITATIONS, STATUTE OF. (United States.) The stat- 
ute of limitations is, in general, no defence to an action by the 
United States, on a promissory note ; and this, though they ac- 
quired the note by way of transfer from another. The United 
States v. White § Hungerford, 2 Hill, 59. 

MARRIAGE AND DIVORCE. (Jurisdiction.) The general 
rule is, that a divorce will not be granted where the parties at 
the time the alleged cause of divorce arose resided without the 
jurisdiction of the court. Clark y. Clark, 8 New Hampshire, 
21. 

2. (Same.) Thus, where a husband came into this state and com- 
mitted adultery, his domicil being then and for some time after 
in the state of Vermont, and afterwards deserted his wife, who 
thereupon came to reside in this state, after which he removed 
here also—upon the application of the wife, setting forth the 
adultery, the court refused to decree a divorce. Ib. 

3. (Same.) In case of a libel for divorce, the libellant must reside 
within this state to give the court jurisdiction ; and the libel must 
be filed and made returnable within the county where the libel- 
lant resides, except where the libel, having been filed in such 
county, a notice has been ordered, returnable in some other 
county, or where the court has permitted the libel to be filed in 
some other county, and has ordered a notice returnable in the 
county of the residence. Fellows v. Fellows, 8 New Hamp- 
shire, 160. 

4. (Extreme cruclty.) Where extreme cruelty is alleged as the 
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cause of divorce, there should be a specification of the acts of 
cruelty complained of ; and when such acts have not recently 
transpired, the evidence furnished should show some cause for 
the delay in making the application. J. 

(Same.) Where a wife applies for a divorce, on the ground of 
extreme cruelty, the suit will not be sustained if it appear that 
the injurious acts of the husband were drawn upon her by her 
own misconduct, unless the injury done her is out of proportion 
to the offence on her part. Poor v. Poor, 8 New Hampshire, 
307. 

(Desertion.) Where the allegation is that the husband has been 
absent for three years, without making suitable provision for the 
maintenance of the wife, there must be evidence sufficient to 
satisfy the court of his continued ability, during that time, to 
maintain her, in order to sustain a divorce for this cause. Mere 
physical strength and capacity to labor is not, ordinarily, evidence 
of such ability. Felliws v. Fellows, 8 New Hampshire, 160. 


. (Absence of husband.) Where the ground for divorce is that 


the husband has been absent more than three years without being 
heard of, evidence from his friends and relations should be pro- 
duced, or a reason assigned why it has not been procured ; and 
the testimony should conform to the words of the statute, that he 
has not been heard of, and not merely that he has not been 
heard from. Ib. 


MARSHAL. (Fees of.) The marshal’s fees for the custody of 


goods in cases of seizure, and other proceedings in rem, are not 
honorary, but are dependent upon the precise regulations of law, 
or in the absence of such regulations, are to be allowed upon 
the principles of a quantum meruit, graduated by the ordinary 
value of similar services, and dependent upon the circumstances 
of each particular case. Bottomley v. United States, 1 Story, 
153. 


. (Same.) The practice in the admiralty is to refer disputed 


cases of this nature to an auditor, to examine the evidence, hear 


the parties, and report the case to the court for a final decision. 
Ib. 


14* 
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MORTGAGE OF GOODS. (Possession.) Where a mortgage of 


9 


oe 


- 


personal property was not filed pursuant to 2 R. S. 71, § 9, 10, 
2d. ed., and the mortgagor was suffered to remain in possession 
for the purpose of managing the property as agent for the mort- 
gagee : held, not an actual change of possession within the mean- 
ing of the above statute, and that therefore the mortgage was 
absolutely void as against creditors. H. Camp y. G. S. Camp 
and others, 2 Hill, 628. 

(Same.) The right of a bona fide purchaser of goods to con- 
test the validity of a prior mortgage on the ground of continu- 
ance of possession in the mortgagor, is one strictly personal to 
the former ; and he cannot be obliged by the latter to avail him- 
self of it. Rust v. Morse, 2 Hill, 655. 

(Same.)- Accordingly, where one having mortgaged certain 
goods afterwards sold them, fraudulently, concealing the exist- 
ence of the mortgage, and the purchaser voluntarily surrendered 
to the mortgagee on his demanding the goods ; held, in an action 
for the fraud, that though the purchaser might have successfully 
contended against the mortgagee’s claim by reason of possession 
remaining in the mortgagor, the omission to do so was no de- 
fence. Ib, 

(Waiver of forfeiture.) Ifa mortgagee of personal property, 
after condition broken, receive the whole money from the mort- 
gager, that is a waiver of the forfeiture, and reinvests the title 
in the mortgager, without any formal delivery. And if the 
mortgagee afterwards detains the property without sufficient rea- 
son, he will be liable in trover. Leighton v. Shapley, 8 New 
Hampshire, 359. 


NEW TRIAL. (Conflicting evidence.) In general, where jurors 


or referees have passed upon conflicting evidence, and deter- 
mined where the balance lies, their finding must be regarded as 
conclusive. Eaton v. Benton and another, executors, &c., 2 


Hill, 576. 


OFFICE AND OFFICER. (Incompatibility.) The appoint- 


ment of a person to a second oflice, incompatible with the first, 
is not absolutely void; but on his subsequently accepting the 
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appointment and qualifying, the first office is ipso facto vacated. 
The People ex rel. Whiting, v. Carrique, 2 Hill, 93. 

PARENT AND CHILD. (Support of infant.) In order to 
charge a parent with supplies furnished to his infant child with- 
out his direction, some clear and palpable omission of duty on 
the part of the parent, in not furnishing necessaries, must be 
shown. Pidgin v. Cram, 8 New Hampshire, 350. 

2. (Illegitimate child.) The mother of an illegitimate child has 
a right to the custody and control of the child as against the pu- 
tative father, and is bound to maintain it, as its natural guardian. 
Hudson vy. Hills, 8 New Hampshire, 417. 

3. (Same.) Where the putative father had given a bond to indem- 
nify the town against the maintenance of an illegitimate child, 
held, that he could not relieve himself from liability to the town, 
by demanding the child at the age of twenty-two months, and 


offering to maintain it, the mother refusing her assent to part 
with the child. Jd. 


PARTIES TO ACTIONS. (United States.) The United States 
may sue in their own name on a chose in action assigned to 
them, though it be not negotiable. The United States v. White 
§ Hungerford, 2 Hill, 59. 

2. (States.) The several states of the union may sue in their re- 
spective political or corporate names in the courts of this state. 
Delafield, appellant, v. State of Illinois, respondent, 2 Hill, 159. 

3. (Foreign government.) Whether a government strictly foreign 
can be allowed to sue thus in our courts, quere. Ib. 

PARTITION. (Unknown owners.) Where a final judgment in 
partition, obtained in proceedings against unknown owners, 
comes in question collaterally, such owners are as fully con- 
cluded by it from questioning the fact of the plaintiff’s seisin, as 
if they had been made parties by name. Cole and others v. 
Hall, 2 Hill, 625. 

PARTNERSHIP. (Agent.) Any partner in a firm may be the 
agent of a third person in drawing bills in favor of the firm, for 
advances made to such third person, under an express author- 
ity. Baring v. Lyman, 1 Story, 396. 
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2. 


(Authority of partner.) A firm may negotiate its own paper 
to one partner, and the latter will thereby become the owner 
thereof. So, a firm may take a separate negotiable security 
from one of its partners, and hold and use the same for its own 
purposes. A fortiori, where he acts as the agentof third persons. 


Tb. 


. (Origin of.) <A partnership, as to third persons, may arise by 


mere operation of law, and without the intention of the several 
parties thereto ; but the actual intention of the parties will alone 
constitute a partnership as between themselves. Hazard v. Haz- 
ard, 1 Story, 371. 


. (Same.) A mere participation in the profits will not make the 


parties partners inter sese. 


. (Participation of profits.) Quere, whether there is any clear 


and solid distinction between cases, which constitute partnership, 
as to third persons, by participation in the profits, and cases of 
mere agency, where the remuneration is to be paid by a portion 
of the profits. Ib. 


. (Same.) Under the circumstances of this case, where one third 


for one year and one fourth for another year of the profits, in a 
certain business carried on by A. and B., was to be allowed to 
B. for his services ; it was held, that there was no partnership, 
but a mere participation of interest in the profits, as a remuner- 
ation to B. for his agency. Ib. 

(Sale of property of.) The sale by an officer of the entire 
property in goods owned by two jointly, on a fi. fa. against one 
of them, is an abuse of his legal authority which renders him 
liable as a trespasser ab initio. Waddell v. Cook, 2 Hill, 
47. 


. (Suit by firm against partner.) A suit in the name of a firm 


against a partner of the firm cannot be sustained, as the parties 
would be both plaintiffs and defendants in the same case. Bur- 
ley v. Harris, 8 New Hampshire, 233. 


. (Assignment to one partner.) Where one partner in the firm 


assigned to another partner all the partnership demands and 
property, including a claim of said firm against such outgoing 











1812.] Digest of American Cases. 215 


partner, held that such assignment would not enable the holder 
to sue such claim against the outgoing partner in the name of 
the firm. Jd. 

10. (Same.) An assignment of partnership property to one part- 
ner will be sustained ; and where notice of such assignment is 
given to the debtors of the firm, any collusion of the debtors with 
an outgoing partner, in obtaining a discharge of their debts, will 
be a fraud on the assignee. Jb. 

11. (Same.) Where the assignment by one partner to another in- 
cludes a claim of the firm against himself, such assignment is 
good ; but the claim can only be enforced by bill in equity. Jb. 

12. (Levy on goods of.) A sheriff, upon a demand against one 
partner, for his private debt, cannot seize the goods of the part- 
nership, and exclude the other partners from the possession. 
Morrison v. Blodgett, 8 New Hampshire, 238. 

13. (Factor.) A factor cannot make a valid sale of property in- 
trusted to him to sell, to a copartnership of which he is a part- 
ner. Martin v. Moulton, 8 New Hampshire, 504. 

PATENTS. (JInfringement.) In an action for an infringement 
of a patent right, evidence, that the invention of the defendant 
is better than that of the plaintiff, is improper, except to show a 
substantial difference between the two inventions. Alden v. Dew- 
ey, 1 Story, 336. 

2. (Originality of Invention.) Where the defendant offered evi- 
dence to show, that the invention was not original with the plain- 
tiff, but, that the improvement for which he had taken out letters 
patent, had been suggested to him ; although the precise mode of 
carrying it into operation had not been suggested, the court in- 
structed the jury, that the true question was, whether the improve- 
ment was substantially communicated to the plaintiff, so that, 
without more inventive power, he could have applied it, or not. 
Ib. 

3. (Same.) In considering the question of the originality of an 
invention, the oath of the inventor, made prior to the issue of the 
letters patent, that he was the true and first inventor of the im- 
provement, may be opposed to the oath of a witness in the case, 
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whose testimony is offered to show, that the invention was not 
original. Jd. 

(Combination.) Where the plaintiff claimed the combination of 
three things, as his invention, in a patent for an improvement in 
the construction of ploughs ; it was eld, that the patent was for 
the entire combination of the three, and not for a combination of 
any two of them ; and, therefore, it was no infringement of the 
patent to construct ploughs containing two of them. (Prouty v. 
Draper, 1 Story, 568. 


. (First inventor.) Under the patent laws of the United States, 


the applicant for a patent must be the first, as well as the origi- 
nal, inventor ; and a subsequent inventor, although an original 
inventor, is not entitled to a patent, if the invention is perfected 
and put into actual use by the first and original inventor ; and it 
is of no consequence, whether the invention is extensively known 
or used, or whether the knowledge or use thereof is limited to a 
few persons, or even to the first inventor himself, or is kept a 
secret by the first inventor. Reed v. Cutter, 1 Story, 590. 
(Same.) The decision in Dolland’s case, that a first and orig- 
inal inventor, who had kept his invention a secret, so that the 
public had no benefit thereof, could not defeat the patent of a 
subsequent original inventor, may be a correct exposition of the 
Statute of Monopolies (Stat. of 21 James I. ch. 3, § 6), but it is 
not applicable to the Patent Laws of the United States. Jb. 


. (Same.) The language of the Patent Act of 1836, ch. 357, § 


6, ‘not known or used by others before his or their discovery 
thereof,” does not require, that the invention should be known 
or used by more than one person, but merely indicates, that the 
use should be by some other person or persons than the patentee. 
Tb. 

(Same.) Under the Patent Act of 1836, (ch. 357, § 15), an 
inventor, who has first actually perfected his invention, will not 
be deemed to have surreptitiously or unjustly obtained a patent 
for that, which was in fact invented by another, unless the latter 
was, at the time, using reasonable diligence in adapting and per- 
fecting the same ; yet he, who invents first, shall have the prior 
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right, if he is using reasonable diligence in adapting and perfect- 
ing the same, although the second inventor has in fact first per- 
fected the same, and first reduced the same to practice in a pos- 
itive form. Id. 

9. (Imperfect and incomplete invention.) An imperfect and incom- 
plete invention, resting in mere theory, or in intellectual notion, 
or in uncertain experiments, and not actually reduced to prac- 
tice, and embodied in some distinct machinery, apparatus, man- 
ufacture, or composition of matter, is not patentable under the 
laws of the United States. He is the first inventor, in the sense 
of the patent act of the United States, and entitled to a patent 
for his invention, who has first perfected and adapted the same 
to use ; and until the invention is so perfected and adapted to use 
it is not patentable. Jd. 

10. (Independent inventors.) It seems, that in a race of diligence 
between two independent inventors, he, who first reduces his in- 
vention to a fixed and positive form, is entitled to a priority of 
right to a patent therefor. 0. 

11. (Abstract principle.) Where a patent for an improvement on 
looms set forth as the invention claimed, “ the communication 
of motion from the reed to the yarn beam, in the connexion of 
the one with the other, which is produced as follows,” describing 
the mode. It was held, that the invention was limited to the spe- 
cific machinery and mode of communicating the motion, &c. 
specially described in the specification. If it were otherwise 
construed, as including all modes of communicating the motion 
&c. it would be utterly void, as being an attempt to patent an 
abstract principle, or for all possible and practical modes of com- 
munication of motion whatsoever, though invented by others, and 
substantially different from the mode stated in the patent. Stone 
vy. Sprague, 1 Story, 270. 

12. (Public use.) Ina bill in equity for a perpetual injunction of 
the defendants, on account of an asserted violation of a patent 
right for an invention, it is a good defence that prior to the grant- 
ing of the patent, the inventor had allowed the invention to go 
into public use, without objection. But it should be clearly es- 
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tablished by proof, that such public use was with the knowledge 
and consent of the inventor. The mere user by the inventor of 
his invention in trying experiments, or by his neighbors, with his 
consent, as an act of kindness for temporary and occasional pur- 
poses only, will not destroy his right toa patent therefor. Wyeth 
v. Stone, 1 Story, 273. 

13. (Use of invention.) If the defendants use a substantial part 
of the invention patented, although with some modifications of 
form or apparatus, that is a violation of the patent right. So, if 
the patent be of two machines, and each is a new invention, and 
the defendant use only one of the machines. Jb. 

14. (Dedication to public.) If the patentee, after obtaining his 
patent, dedicates or surrenders it to public use, or acquiesces for 
a long period in the public use thereof, without objection, he is 
not entitled to the aid of a court of equity to protect his patent ; 
and such acquiescence may amount to complete proof of a ded- 
ication or surrender thereof to the public. 1b. 

15. (Same.) But to entitle the defendants to the benefit of such a 
defence, the facts must be explicitly relied on and put in issue 
by their answer ; otherwise the court cannot notice it. Ib. 

16. (Disclaimer.) In the present case, the patent and specification 
claimed for the patentee, as his invention, the cutting of ice of a 
uniform size by means of an apparatus worked by any other 
power than human. It claimed, also, not only the invention of 
this art, but also the particular method of the application of the 
principle, stated in the specification, which was by two machines 
described therein, called the saw and the cutter. It was held by 
the court, that the specification, so far as it claimed the art of 
cutting ice by means of an apparatus worked by any other power 
than human, was the claim of an abstract principle, and void ; 
but so far as it claimed the two machines described in the speci- 
fication, it might be good, if a disclaimer were made of the other 
parts, according to the patent act of 1837, ch. 45, § 7 and § 9, 
within a reasonable time, and before the suit were brought. But 
a disclaimer, after the suit brought, would not be sufficient to en- 
title the party to a perpetual injunction in equity, whatever might 
be his right to maintain a suit at law on the patent. Jd. 
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17. (Same.) If the patentee has assigned his patent in part, and 
a joint suit is brought in equity for a perpetual injunction, a dis- 
claimer by the patentee alone, without the assignee’s uniting in 
it, will not entitle the parties to the benefit of the 7th and 9th 
sections of the act of 1837, ch. 45. Jb. 

18. (Several improvements or machines.) <A single patent may be 
taken for several improvements on one and the same machine, or 
for two machines, which are invented by the patentee, and con- 
duce to the same common purpose and object, although they are 
each capable of a distinct use and application, without being 
united together. But a single patent cannot be taken for two dis- 
tinct machines, not conducing to the same common purpose or 
object, but designed for totally different and independent objects. 


Tb. 
19. (Specification.) An inventor is bound to describe in his spe- 


cification, in what his invention consists, and what his particular 
claim is. But he is not bound to any precise form of words, 
provided their import can be clearly ascertained by fair interpre- 
tation, even though the expressions may be inaccurate. Ib. 

20. (Assignee.) The assignee of a patent right, in part or in whole, 
cannot maintain any suit at law, or in equity, either as a sole or 
as a joint plaintiff therein, at least as against third persons, until 
his patent has been recorded in the proper department, according 
to the requisitions of the patent acts. Jb. 

21. (Disclaimer.) A disclaimer, to be effectual for all intents and 
purposes, under the act of 1837, ch. 45, (§ 7 and 9,) must be 
filed in the patent office before the suit is brought. Unless it is 
filed before the suit, the plaintiff will not be entitled to recover 
costs in such suit, even if he should establish at the trial, that a 
part of the invention, not disclaimed, had been infringed by the 
defendant. And where a disclaimer has been filed, either before 
or after the suit is brought, the plaintiff will not be entitled to the 
benefit thereof, if he has unreasonably neglected or delayed to 
enter the same at the patent office ; but an unreasonable neglect 
or delay will constitute a good defence and objection to the suit. 
Reed vy. Cutter, 1 Story, 590. 
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22. (Specification.) An inventor, in order to entitle himself to a 
patent, must give a true description of his invention, or improve- 
ment, in his specification ; and if his specification states as his 
invention more than is new, the patent is void. Davis v. Bell, 
8 New Hampshire, 500. 

PLEADING. (General count.) Where a permit to unlade and 
deliver goods was obtained by a fraudulent collusion between the 
claimant and the deputy collector of the port of New York, it 
was held, that such a permit was utterly void ; and that goods 
landed under it were forfeited. The forfeiture may be enforced 
in a general count, under the fiftieth section of the collection act 
of 1799, ch. 128, that the goods were landed without a permit ; 
for a void permit is no permit. Bottomley vy. United States, 1 
Story, 135. 

2. (Non est factum.) Whenever a contract or obligation, under 
seal, is void ab initio, the general plea of non est factum is 
proper. Where it is merely voidable, a special plea, setting 
forth the special circumstances is necessary. Ib. 

POOR. (Marriage of ancestor.) Where the settlement of a pau- 
per is derived by descent from his father, evidence of the father’s 
marriage is essential ; but where the descent is shown, slight evi- 
dences, such as the reputed marriage of the parents, even from 
the pauper himself, is sufficient prima facie evidence of the fact. 
Landaff v. Atkinson, 8 New Hampshire, 582. 

2. (Settlement lost by gaining new one.) A settlement once gained 
is not lost but by gaining a legal settlement in some other town 
within the state ; such settlement is not effected by a settlement 
gained in another state, and the right of settlement may be trans- 
mitted to children born in such other state, so as to avail to them 
on their return within the state when a settlement had been pre- 
viously acquired by the father. Jb. 

PRINCIPAL AND AGENT. (Agent of state.) By a statute 
of Illinois, certain officers or agents of the state were authorized 
to borrow money for public use, and for that purpose to sell its 
bonds or public stocks at not less than their par value : held, that 

a sale of bonds or stocks at their then nominal amount, which 
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2. 


¢ 


4. 


on 


9. 


were to draw interest from the time of the sale, the purchaser 
agreeing to pay for them in future instalments, without interest, 
was a sale for less than par value, and therefore unauthorized. 
Delafield, appellant, v. State of Illinois, respondent, 2 Hill, 159. 
(Same.) The agents of a state, authorized to borrow money 
upon a sale of its stocks, cannot sell on credit, unless a special 
authority to that effect has been conferred on them. Jd. 


. (Same.) An unauthorized contract entered into by state agents 


acting under limited powers conferred by statute, cannot be rati- 
fied by any acts of the governor or other officers, but only by 
the state itself. 0. 

(Same.) Though the mere silence of a principal for a very 
short period may in some instances amount to a presumptive 
ratification of the acts of an agent, the rule does not apply where 
the principal is a state. Jd. 


. (Same.) Where state agents, by an unauthorized contract, had 


sold its bonds or certificates of stocks on credit to an irrespon- 
sible purchaser chargeable with notice of the agents’ want of 
authority: held, that the securities being negotiable, so as to 
render them valid in the hands of a bona fide holder, the state 
was entitled to an injunction restraining the purchaser from trans- 
ferring them or their proceeds, and to have a receiver appointed 
of such as were still under the purchaser’s control, together with 
the proceeds of the residue. Jd. 


. (Notice.) As a general rule, the principal is deemed to have 


notice of whatever is communicated to his agent while acting 
as such in the transaction to which the communication relates. 
The bank of the United States y. Davis and others, 2 Hill, 451. 
(Same.) But notice to a bank director, or knowledge obtained 
by him while not engaged officially in the business of the bank, 
will be inoperative as notice to the latter. Jb. 


. (Same.) In case of a joint agency, (e. g. the directors of a 


bank,) notice to either, while engaged in the business of his 
agency, is notice to the principal. Jd. 

(Fraud.) A principal is responsible for the fraud of his agent, 
if committed while transacting the business of the former ; and 
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this, whether he be a sole agent or one of several possessing 
joint authority. Id. 

10. (Same.) Where a bill of exchange was sent to one of the 
directors of a bank to be discounted for the benefit of the 
drawer, and the former, who was at the time a member of the 
board which ordered the discount to be made, received the avails, 
alleging the discount to be for his own benefit ; held, that the 
bank was chargeable with knowledge of the fraud, and could 
not therefore recover upon the bill. 0. 

PRINCIPAL AND SURETY. (Execution of instrument.) 
Where, in the body of an instrument, a principal and several 
sureties were named as parties, but it was signed only by the 
latter, and there was nothing in the nature of it to prevent its 
operating without the signature of the principal: held, that the 
execution must be deemed prima facie complete. Parker v. 
Bradley and others, 2 Hill, 584. 

2. (Same.) Otherwise, semble, had it appeared that the sureties, 
at the time of signing, declared they would not be bound by the 
instrument except in the event of its execution by the principal. 
Ib. 

PROMISE. (Moral obligation.) Where a debt has been dis- 
charged by accord and satisfaction for less than its amount, 
there remains no such moral obligation to pay the balance as 
will support a subsequent promise to that effect. Stafford v. 
Bacon, 2 Hill, 353. 

2. (Same.) Otherwise of a discharge which is not the mere act 
of the party, but by operation of law; e. g. an insolvent dis- 
charge. Ib. 

REAL ESTATE. (Seizin.) Seizin of land is possession under 
a claim either express or implied by law, of an estate amounting 
at least toa freehold. Towle vy. Ayer, 8 New Hampshire, 57. 

2. (Disseizin.) An actual disseizin is when one man wrongfully 
enters upon the land of another, with intent to usurp the posses- 
sion ; and retaining the possession, actually turns the owner out, 
or at least keeps him out. Jd. 

3. (Disseizin by election.) In order to give a party a right to elect 
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to consider himself disseized, there must be what can in law be 
considered a possession of the supposed disseizor, either wrong- 
ful in itself, or made wrongful by some act or claim of his, in- 
consistent with, and in derogation of, the rights of the owner of 
the land. Jd. 

4. (Freehold.) Where a woman has an estate in land during her 
widowhood, that estate is a freehold. Brown vy. Brown, 8 New 
Hampshire, 93. 

5. (Title in stranger.) When a demandant in a writ of entry 
shows an actual seizin in himself, or in any one whose title he 
has, the tenant cannot disprove such seizin by showing a title in 
astranger. Proprietors of Enfield vy. Permit, 8 New Hamp- 
shire, 512. 

6. (Legislative grant.) A grant of land by an act of the legis- 
lature vests an actual seizin in the grantee. Ib. 

REHEARING. (Newly discovered evidence.) Where a rehear- 
ing is sought on the ground of newly discovered evidence, after 
an interlocutory decree, the court will grant such a rehearing 
upon the filing of a supplemental bill, if the evidence is of such 
a nature, as to entitle the party to relief upon a bill of review, 
or a supplemental bill in the nature of a bill of review, after a 
final decree ; but not otherwise. Baker v. Whiting, 1 Story, 
218. 

2. (Same.) Where the party, seeking relief, had knowledge of the 
evidence before the decree, or might by a reasonable diligence 
or inquiry have obtained it, he is not entitled to relief. Id. 

3. (Same.) ‘The general rule, in cases of this sort, is not to allow 
a rehearing and a supplemental bill, where the newly discovered 
evidence is merely cumulative upon the litigated facts already in 
issue. Jb. 

4. (Error or mistake of counsel.) Error of judgment or mistake 
of law by counsel, as to the pertinency or force of evidence, fur- 
nishes no ground for a rehearing. Jd. 

RENT. (Re-entry for non-payment of.) If a lease be made, or 
assigned, rendering rent, with a right of re-entry for non-pay- 
ment, in order to enforce the forfeiture, the rent must be de- 
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manded at the day and upon the land. Sperry v. Sperry, 8 
New Hampshire, 477. 


SALE AND DELIVERY OF GOODS. (Conditional.) 8S. & 


D. entered into a written contract by which the former agreed 
to sell, and the latter to purchase, a canal boat for three hundred 
dollars, provided that amount should be paid by D. in freighting 
wheat and flour on the canal under the direction of S. &c.: held, 
a conditional sale, and that no property vested in D. which could 
be levied on and sold under a fi. fa. against him, until the pur- 


.chase money was fully paid. Strong v. Taylor, 2 Hill, 326. 
. (Same.) Under a bona fide contract of this nature, the vendee 


is entitled to the possession of the thing sold for the purpose of 
paying for it in the manner stipulated ; but it is to be thus pos- 
sessed as the property of the vendor till the condition of pay- 
ment is fulfilled. Jd. 


SALVAGE. (Appeal.) Courts of admiralty will not encourage 


2. 


appeals in salvage upon slight or frivolous grounds, or indeed, in 
any cases, except in the court below, upon some plain, clear, and 
determinate mistake of law or fact, and manifestly not justified 
by the circumstances, and the onus probandi of such mistake is 
upon the appellant. Bearse v. 340 Pigs of Copper, 1 Story, 
314. 

(Contract.) In salvage cases, where a contract is made between 
the parties under circumstances, where there is no such necessity 
as to require immediate relief, at any expense or hazard on the 
one side, and on the other there is no obligation to lend the re- 
quired assistance, and no motive to take advantage of the urgency 
of the peril in driving an unconscionable bargain, the court will 
adopt and enforce the contract as just and conscientious. Jb. 


. (Rule.) The maritime policy is to make a liberal allowance in 


salvage cases. ‘The highest compensation, which is ordinarily 
allowed in the most meritorious cases, is one moiety, and that is 
rarely given. There are some exceptions, as where the property 
saved is very considerable, and the danger and difficulty of the 
service so great as to require an extraordinary compensation. 


Ib. 
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4. (Same.) Where several contracts for salvage services were 
made at various successive times, and a subsequent salvage ser- 
vice was performed, under no definite contract, the rule (of sal- 
vage) fixed in the prior contracts was held not to be imperative ; 
but only an auxiliary circumstance in determining what was a 
fair allowance for such subsequent salvage service. Ib. 

SEISIN. (Non-possession.) A mere non-possession of real estate by 
the devisee, under a devise short of the period prescribed by the 
statute of limitations, to bar a right of entry, does not amount toa 
positive renunciation or disclaimer of the devise, or to proof there- 
of, on the part of the devisee. Webster v. Gilman, 1 Story, 499. 

2. ( Renunciation.) Quere, whether by our law, any renunciation 
or disclaimer, not by deed or matter of record, would be an ex- 
tinguishment of the right of the devisee. At all events, it should 
be evidenced by some solemn act or acknowledgment in writing, 
or by some such open and positive act as will prevent all future 
cavil, and operate as a quasi estoppel. Ib. 

3. (Of freehold.) A tenant in fee simple cannot maintain a writ 
of entry founded upon his supposed seisin of a freehold only ; 
for he has no such estate separate from the entire fee. But he 
must count according to the fact, upon his own seisin in fee sim- 
ple. The same is the case with a tenant in fee tail; and his 
appropriate remedy is by a writ of fomedon and not by a writ 
of entry. Jb. 

4. (Life estate.) Where a devisee of a life estate makes a con- 
veyance thereof, at a tine when she is disseised of the premises, 
the conveyance is inoperative. Jb. 

5. (Same.) Where a devisee in remainder in fee purchases the 
‘life estate, he becomes tenant in fee simple, and the life estate 
becomes merged in the remainder. Jd. 

6. (Same.) Where there is a devise to A for life, remainder to B 
and C, to preserve contingent remainders, remainder to the issue 
of A in tail male, there if A should renounce or disclaim the 
life estate, the subsequent remainders to B and C would immedi- 
ately take effect, and so preserve the contingent remainder to 
the issue of A in tail male. Jb. 


VOL. XXVIII. — NO. LV. 15 











226 Jurisprudence. [Oct. 


SHIPPING. (Offences by the crimes act.) The crimes act of 


i | 


1825, ch. 276, § 10, enumerates three distinct offences ; viz. 
(1.) maliciously and without justifiable cause, forcing an officer 
or mariner on shore, in a foreign port; or (2.) maliciously or 
without justifiable cause, leaving any officer or mariner behind 
in a foreign port; or (3.) maliciously and without justifiable 
cause, refusing to bring home again all the officers and mariners 
of the ship in a condition to return, and willing to return. It is 
not necessary, to complete the first or second of the enumerated 
offences, that the officer or mariner should be in a condition to 
return, and willing to return. ‘These latter words apply only to 
the trial of the enumerated offences. United States y. Netcher, 
1 Story, 307. 


. (Same.) Where a mariner applied for a discharge, which was 


refused by the master, and he thereupon used abusive language 
to the master, for which he was imprisoned by the master, so 
that he was unable to return, and the ship sailed without him ; 
it was held, that the leaving him behind was an offence within 
the intent of the crimes act of 1825, ch. 276,§ 10. Jb. 


. (Supercargo.) A supercargo is not bound to observe the exact 


terms of his instructions, if thereby the interests of the owner 
would be sacrificed or his objects frustrated. Forestier v. Bord- 
man, 1 Story, 43. 


. (Same.) In cases of necessity or urgency it is only necessary 


that the supercargo should act bona fide and with reasonable dis- 
cretion, in order to bind the owner. Jb. 


. (Same.) If the owner receive the proceeds of a sale by the 


supercargo without objection, it is a ratification of the sale. Ib. 
(Shipper.) All sales but those by del credere commission are 
at the risk of the shipper. Jb. 

(Credit sale.) The validity of a sale of credit depends upon 
the usage of trade in the place where the sale is made, and such 
usage is a question of fact fora jury. 1b. 


. (Same.) Where the usage of trade allows discretionary sales on 


cash or credit, a credit sale is at the risk of the shipper, unless 
some agreement can be shown restricting him toa cash sale. 16. 
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9. (Same.) Where a commission merchant or factor has sold goods 
upon credit, he is bound to exercise due discretion in enforcing 
payment, and not to sue or put the owner to expense, unless 
there is reasonable ground to believe, that he will be benefited. 
Ib. 

10. (Same.) Where a commission merchant sells on credit to a 
person who becomes insolvent, and does not give notice of that 
fact to the owner within a reasonable time, he is liable for all the 
damage the owner suffers in consequence of not receiving such 
notice. Jb. 

11. ( Terminus of voyage.) The terminus of a voyage determines 
its character ; if it be within the limits of foreign jurisdiction it 
is a foreign voyage, and not otherwise. Taber vy. United States, 
1 Story, 1. 

12. (Same.) A whaling voyage is not a foreign voyage within the 
meaning of the act of 1803, ch. 62, and a bond executed under, 
but not required by nor in accordance with that act is a nullity. 
Tb. 

13. (Bounty on fishing vessels.) The fifth and sixth sections of 
the acts of 1813, ch. 34, and 1819, ch. 213, relating to the 
bounty upon all such vessels and boats employed in the bank 
and other cod fisheries, as shall be employed at sea for the term 
of four months, includes within its terms all vessels engaged in 
the cod fisheries, without limitation or specification as to the 
length of their fares, or the nature of their fisheries. The Schoo- 
ner Harriet, 1 Story, 251. 

14. ( Vessel “at sea.) A vessel is “‘ at sea,” within the intent of 
the acts of 1813 and 1819, when she is without the limits of any 
port or harbor on the seacoast. In this case, an almanac was 
offered as evidence of the particular days on which the vessel 
(the Harriet) sailed and returned, wherein the letters R. and S. 
and dots were placed against particular days, as being the very 
days of her sailing and returning. It was held, that such a doc- 
ument was not a proper journal or memorandum-book thereof 
entitled to credit, and that for this purpose an exact journal or 


15* 
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memorandum of the actual days should have been kept, of her 
sailing and returning, in the nature of a log-book. 0. 

15. (Same.) Where a vessel was enrolled and licensed for the 
fisheries, and without an oath having been taken by all the owners 
to the ownership, as prescribed by the statutes of 1813 and 1819, 
and fraud and deceit were charged in procuring the bounty al- 
lowed by law to such vessels ; it was held, that it must be satis- 
factorily proved, on the part of the United States, that the omis- 
sion, by the owners, who did not take the oath, was through fraud 
and deceit, and not through mistake, in order to render the ves- 
sel liable to forfeiture. 0. 

16. (Same.) Where a certificate made by the agent of the owner, 
of the particular times of sailing and returning of a vessel, en- 
gaged in the cod fisheries, was discovered to be incorrect and 
false after the bounty was received to show the incorrectness 
and falsity ; it was held, that if it were by mistake, there was no 
forfeiture under the acts of 1813 and 1819 ; but, if by fraud and 
deceit, there was. Jb. 

SLANDER. (Words actionable per se.) Where, in slander, the 
declaration in the same count set out words actionable per se, 
with others which were not so, concluding with an allegation of 
special damages; to which the defendant pleaded not guilty: 
held, that as he had been precluded from demurring, he might 
at the trial raise any question relating to the plaintiffs right to 
maintain the suit for the words not actionable per se. Beach 
and wife v. Ranney and wife, 2 Hill, 309. 

2. (Special damage.) In order to maintain an action of slander 
for words not actionable per se, the plaintiff must both allege 
and prove, that by reason of the words he has sustained some 
damage of a pecuniary nature. 

3. (Same.) It is a sufficient compliance with this rule for the 
plaintiff to allege and prove, that in consequence of the speak- 
ing of the words he was prevented from receiving something of 
value —e. g. fuel, clothing, provisions, &c.,— which would else 
have been bestowed upon him gratuitously. Jd. 

4. (Same.) Otherwise, however, if the injury consist of mere 
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mental or bodily suffering, loss of society, or of the good opinion 
of the neighbors, &c. Ib. 


ne 


5. (Same.) Accordingly, in an action by a female for words im- 
puting want of chastity, an allegation of special damages show- 
ing, that the plaintiff had suffered pain of body and mind — that 
her neighbors shunned her—that she was turned out of the 
moral reform society, &c., was held not enough to maintain the 
action. Ib. 


oO 


. (Same.) A suit cannot be maintained for words not actionable 
per se, unless the special damages alleged be the natural and 
immediate consequence of the speaking of the words. Ib. 

. (Same.) Special damages resulting from the wrongful act of a 
third person, though the act be attributable to the speaking of 
the words, will not enable the plaintiff to maintain the action. Ib. 

STATUTES. (Retrospective operation.) Statutes affecting rights 

and liabilities should not be so construed as to act upon those 


= 


already existing, unless the intention so to act is expressly de- 
clared. Johnson v. Burrell, 2 Hill, 238. 

2. ( Revision.) A mere change of phraseology in the revision of 
a statute will not alter the law as previously declared, unless it 
clearly appear that such was the intention of the legislature. 
In the matter of Theriat v. Hart, sheriff, §&c., 2 Hill, 380. 

TENANT FOR LIFE. (Estovers.) A tenant for life, though 
entitled to reasonable estovers, has no right to dig up and use 
soil or wood on the demised premises, with a view to the manu- 
facture of bricks for sale ; and if he do so, the landlord is en- 
titled to an injunction restraining him from committing further 
mischief of the like character. Livingston, appellant, v. Rey- 
nolds, respondent, 2 Hill, 157. . 

2. (Possession of.) The possession of a tenant for life is not ad- 
verse to the remainder-man ; and hence, the latter may make a 
valid conveyance notwithstanding such possession. Grout and 
wife v. Townsend, 2 Hill, 554. 

TENDER. (Place.) In general, if no place for the payment of 
money be specified in a contract, the party who is to make the 
payment must seek the other party, if within the state; and a 
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tender at the residence of the latter during his absence will not 
avail. Smith v. Smith, 2 Hill, 351. 

. (Same.) But where the contract was for the sale of lands, 
specifying a day for the payment of the purchase money, but 
no place, and on inquiry by the vendee, the vendor said she 
would be at home upon the day fixed; held, that a tender, &c., 
at her residence on that day, to her son living with her, she hav- 
ing absented herself, was good. Jb. 

3. (To Attorney.) A tender of money to an attorney, with whom 
a demand is lodged for collection, before suit is brought, is un- 
availing. Thurston v. Blaisdell, 8 New Hampshire, 367. 

4. (Same.) If made after an action is commenced, the costs must 
be tendered. Jb. 

TIME. (Sunday.) Where, in replevin, a claim of property was 
interposed, pursuant to 2 R. S. 432, § 13, 2d ed., on Saturday ; 
held, that the next day being Sunday, it might be excluded in 
the computation of the time allowed for trying the claim, and 
that therefore a trial on the next succeeding Tuesday was regu- 
lar. Anonymous, 2 Hill, 375. 

2. (Same.) Where an act is required by statute to be done in a 
given number of days less than a week, an intervening Sunday 
may be excluded in the computation of the time. 0. 

3. (Same.) This rule, though occasionally applied in mere mat- 
ters of court practice, is in general confined to the computation 
of statute time. Jb. 

4. (Same.) Where the time fixed by statute for doing an act ex- 
ceeds a week, and the last day falls on Sunday, the act must be 
done on the preceding Saturday. Ib. 

5. (Same.) Otherwise, where the time, whether more or less than 
a week, is fixed by rule of court merely ; in which case the act 
may be done on the following Monday. Jb. 

6. (Same.) Where the last day for performing a contract falls upon 
Sunday, the party has the following Monday on which to per- 
form. Ib. 

7. (Same.) Otherwise, as to contracts where days of grace are 
allowed, the last of which falls on Sunday. 1d. 


tw 
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8. (Same.) If Sunday be the next day after presentment and 
protest of a bill or note, the notice of protest will be in time if 
sent on the following Monday. Ib. 

9. (Of appearance.) A judge or officer before whom a party is 
notified to appear, is not, in strictness, bound to wait for him be- 
yond the arrival of the precise time appointed ; though, in the 
exercise of his discretion, he may wait longer. Ex parte Haga- 
man, 2 Hill, 415. 

10. (Same.) Accordingly, in proceedings before a commissioner 
by a debtor, to obtain a discharge under the insolvent act, where 
the creditors were notified to appear at 10 o’clock A. M. on a 
given day, and one of them, intending to oppose the discharge, 
did not arrive at the commissioner’s office till some minutes after 
10 o’clock, when the commissioner refused to hear him, on the 
ground that it was too late ; held, not an error which could be 
reviewed on certiorari. ID. 

TRESPASS. (Ab initio.) Where an individual enters on land, 
by authority of the owner, for certain purposes, and after entry 
does other acts inconsistent with the authority given him, he does 
not thereby become a trespasser ab initio. Wendell v. Johnson, 
8 New Hampshire, 220. 

2. (Same.) But where one, by permission, enters on land under 
an agreement with the owner to purchase, and afterwards re- 
fuses to carry his agreement into effect, he is liable in trespass, 
in the same manner as if he had entered without such permis- 
sion. Ib. 

3. (Arrest by wrong name.) He who causes another to be arrested 
by a wrong name, is a trespasser, even if the process by virtue 
of which the arrest is made was intended to be against the per- 
son actually arrested. Melvin vy. Fisher, 8 New Hampshire, 406. 

USURY. (Part consideration of note by administrator.) An 


administrator, who has given his promissory note for a sum due 
from his intestate, and including certain unlawful interest which 
the intestate had agreed to pay, cannot, in a suit upon the note, 
sustain a plea of usury on account of the unlawful interest so 
agreed to be paid by the intestate, and included in it. Little v. 
White, 8 New Hampshire, 276. 
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WARRANTY. (Without fraud.) Where there is a warranty 


as to quality on the sale of goods, but no fraud, and no stipula- 
tion that the goods may be returned, though the warranty be 
broken, the vendee cannot rescind the contract without the con- 
sent of the vendor. Voorhees and others v. Earl and Kellogg, 
2 Hill, 288. 

2. (With fraud.) Otherwise, if there be fraud in the sale on the 
part of the vendor: in which case the vendee may rescind, and 
recover back the consideration paid, in an action for money had 
and received. Ib. 

3. (Genuineness.) Though one who transfers negotiable paper 
payable to bearer, is held to have tacitly warranted its genuine- 
ness, the same principle does not apply to a sale of choses in 
possession. Johnson v. Titus and another, 2 Hill, 606. 

WILL. (Probate.) In England, the probate of a will by the 
proper ecclesiastical court is conclusive as to personalty, but it 
is not even evidence as to the real estate, inasmuch as the court 
has no jurisdiction except over wills of personal estate. Tomp- 
kins v. Tompkins, 1 Story, 547. 

2. (Same.) The validity of wills of real estate is solely cognizable 
by courts of common law, and the verdict and judgment thereon 
are conclusive only as between the parties to the suit and their 
privies. Ib. 

3. (Same.) The courts of probate in Massachusetts have complete 
jurisdiction over the probate of wills of both real and personal 
estate, and its decrees are conclusive upon all parties, and not 
reéxaminable in any other court. Ib. 

4. Held, in the present case, that the probate of a will by the 
supreme court of the state of Rhode Island under its laws, is 
final and conclusive upon the validity of the will, to pass the real 
estate in controversy. Ib. 

5. (Jurisdiction of probate court.) The power and capacity of 
devising — the sanity of the testator — the due attestation — and 
all questions relating to the validity of a will—are proper sub- 
jects for the consideration of the probate court ; and the probate 
of the will, so long as it remains unrepealed, is conclusive upon 
such questions. Poplin v. Hawke, 8 New Hampshire, 124. 
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WITNESS. (Maker of note.) In an action against the maker of 


a note and his accommodation indorsers, to which the defence 
was usury; held, that the former, upon being released from all 
costs and charges on account of the suit, was a competent wit- 
ness for the latter. Starkweather v. Mathews and others, 2 Hill, 
131. 

2. (Balance of interest.) It is not a ground for excluding a wit- 
ness, whose legal interest is prima facie balanced by a liability 
over, that possibly he may have a better defence as against the 
adverse party, than the one by whom he is called. Jb. 

3. (Widow.) A widow is competent to testify against the admin- 
istrator of her deceased husband in respect to any facts which 
she did not learn from the latter. Babcock, administrator, &c. 
v. Booth, 2 Hill, 181. 

4. (Same.) Otherwise, as to declarations made to her by the hus- 
band when no other persons were present. J. 

5. (Religious belief.) ‘To show a witness’ incompetency from a 
defect of religious belief, his conversations or declarations on 
religious topics are admissible. Barthelemy and DeBouillon v. 
The People, 2 Hill, 248. 


Ill.— MISCELLANEOUS CASES. 


In the Circuit Court of Knox County, Tennessee. 
Goopricu v. Frazier, Roperts, Eastman, AND Bowen. 


A wager on the event of a presidential election is void by the principles of the 
common law. 


Tue opinion of the court, in this case, was delivered as follows, by 
judge Scort : 

This action is founded on a covenant, whereby the defendants 
“covenanted and agreed, on the first day of January 1841, provi- 
ded William H. Harrison was elected President of the United 
States, to pay William Goodrich one thousand and ninety six dol- 
lars twenty cents, in bank notes current in Knoxville.” 
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The defendant, Roberts pleaded “ that the covenant in the plain- 
tiff’s declaration mentioned was made and delivered in pursuance 
of, and in consideration of a bet and wager upon the presidential 
election of 1840.” 

To this plea the plaintiff demurred, and assigned as causes of 
demurrer, first, that the plea is uncertain, and does not show to the 
court the contract between the defendants and the plaintiffs, that 
the court may judge whether the contract is illegal or not. Second 
that the plea does not specify distinctly upon what election said bet 
or wager took place, and because said plea is otherwise informal 
and insufficient, &c. 

The other defendants have pleaded performance: one as to 
part, the other two, as to the whole. 

Cases of this description have from time to time produced con- 
siderable excitement both here and elsewhere, from the fact, that 
many contracts of a similar character were made during the late 
contest for the presidency, and from the belief entertained by 
many, that they differed from an ordinary bet or wager, and were 
sustainable in law. 

As my opinion is predicated entirely upon the contract as set 
forth in the declaration, I have deemed it unnecessary to examine 
whether the plea, in the form presented by the record, is substan- 
tially good or not: nor have | stoped to inquire, whether a bet 
or wager on the election of President is embraced within the pro- 
visions of any of our acts of assembly ; because I hold, that by 
the settled principles of the common law, all contracts, bets, or 
wagers on any election, whether the contract or wager is between 
voters or not, are void, as being contrary to sound policy, and ten- 
ding to produce a corrupt and improper influence on the election. 
(Allen v. Hearn, 1 T. R.; Rust v. Gott, 9 Cowen R.; Brush v. 
Keeber, 5 Wendall R.; Bunn v. Riker, 4 John. Rep. ; Smith v. 
McMaster, 2 Brown’s Penn. Rep.) 

The question then recurs, is the contract, as stated in the decla- 
ration, a wager, or contract in the nature of a wager upon the 
presidential election ? 

Puffendorf, 516, ch. 9, § 4, defines a wager as follows: 
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** When two differ about some future or past event, if not known to 
either party, each laying a certain pledge to be his who shall hap- 
pen to be in the right.” ‘* These wagers,” says he, “ scorn to be re- 
ciprocal promises and conditional bargains, which are so far mixed 
with chance, as not having their event depending upon the parties.” 

This definition, though substantially correct, is probably rather 
too restricted to embrace every kind of wager. It is not the essence 
of a wager that the money, or other thing hazarded, should be put 
in pledge or staked. 

A promise by A to pay B five hundred dollars if a certain event 
takes place, and a simultaneous promise by B to pay A five hun- 
dred dollars if the event does not happen, would clearly be a wager, 
although nothing was staked or pledged. And although a wager is 
a contingent or conditional contract, yet every conditional or con- 
tingent contract is not a wager. To constitute a wager, money or 
other property must be hazarded on some contingency, and for the 
loss of which, the losing party will receive no remuneration. I do 
not however conceive it necessary, that to constitute a wager, there 
should be mutual executory promises, for if A sell or deliver Ba 
horse worth two hundred dollars, and B promise to pay A four 
hundred dollars for the horse, provided William H. Harrison is 
elected president of the United States, this would in law be a wa- 
ger, although the parties termed it a conditional sale, or gave it 
any other name. In the case before the court suppose the fact to 
be, that the covenantee sold and delivered to the covenantors five 
hundred dollars’ worth of tobacco, and the covenantors agreed to 
pay for it the sum mentioned in the covenant, provided William 
H. Harrison was elected president. The parties might call this a 
sale ; but it would be clearly an attempt to evade the law, and 
would unquestionably be pronounced by the judicial tribunals a 
wager. If Harrison should not be elected, the covenantee loses 
his tobacco worth five hundred dollars; if on the contrary Harri- 
son should be elected, the covenantors lose such amount of their 
note, as is over and above the value of the tobacco. In Thornton 
v. Thrackoy, cited in Chitty on Contracts 395, A paid B seven 
thousand five hundred pounds in consideration that B should pay 
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A ten thousand pounds, or such proportion of tat amount, as C 
paid his general legal creditors. ‘The declaration alleged that C 
had paid his general legal creditors ten thousand pounds, it was 
held this was a wager. In the case of McCullum v. Gourly, 8 John. 
Rep. 147, A delivered to B two firkins of butter, and agreed if P. 
was elected governor, B should pay him twenty-nine cents per 
pound for the butter, and if not elected, then to pay nothing. The 
court held this was a bet, or wager upon the election of govenor. 
If the covenant or agreement ia this case had stated that the cove- 
nantee sold and delivered tobacco, or any thing else to the cove- 
nantors, for which they agreed to pay the amount mentioned in the 
covenant, provided William H. Harrison was elected president, it 
is clear that this would have been a wager. It would then have 
been the precise case reported in 8 John. Rep. 147. Does it alter 
the construction of the contract, because it does not state what was 
the specific consideration for the covenantor’s promise? I think 
not. If A makes a note to pay five hundred dollars to B provided 
a particular horse wins a particular race, this is surely a wager on 
the part of A on the race. In Bryon v. Lewis, 21 Common Law 
Rep. 467; Abbott Ch. J. held “that if a man sells goods to be 
delivered on a future day, and neither has the goods, nor has en- 
tered into a prior contract to pay them, nor has any reasonable ex- 
pectation to recover them by consignment, but means to go into 
market and buy the goods, he cannot maintain an action on such 
contract ; because,” says he, “‘ such a contract amounts on the part 
of the vendor to a wager upon the price of the commodity, and is 
attended with most mischievous consequences.” Does it not inev- 
itably follow, that if A promise to pay B five hundred dollars if 
William H. Harrison is elected president, it amounts to a wager 
on the part of A, that William H. Harrison will not be elected 
president. Such a promise is conclusive evidence, that it is a wh- 
ger between the parties on the election. But whether this contract, 
as stated in the declaration, be technically a wager or not, can 
make no difference in the result. 

A wager is a contract at common law: and when it is on some 
innocent or indifferent subject it is a valid contract, (I mean at 
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common law.) But when the contract is in its nature clearly sub- 
versive of sound policy, detrimental to the public good, or has a 
tendency to produce corruption in the discharge of our social or 
political duties, it is then void, and the law will not lend its aid to 
enforce it. This principle of the common law applies to all con- 
tracts, whether we term them sales, agreements, bonds or wagers. 
In the case of Gilbert v. Siks (16 East Rep. 156) lord Ellen- 
borough says ‘‘ whenever the tolerating any species of contract has 
a tendency to produce public mischief or inconvenience, it is void ; 
or if a contract have a tendency to produce mischievous conse- 
quences it is void.” ‘‘ The object of all law is to repress vice, and 
promote the general welfare of the state and of society ; and an 
individual shall not be assisted by the law in enforcing a demand 
originating in a breach, or violation on his part of its principles or 
enactments.” The common law prohibits all contracts which are 
contra bonos mores, or which have, or may have an immoral or 
pernicious tendency upon society, or the institutions of the country. 
**And the test, whether a demand connected with an illegal trans- 
action is capable of being enforced at law, is, whether the plaintiff 
requires any aid from the illegal transaction to establish his case.” 
(Simpson v. Bloss, 7 Taunton Rep. 241 ; Chitty on Contracts, edi- 
tion of 1839, 513.) It makes no difference what the consideration 
of a promise may be, if the promise is unlawful it cannot be en- 
forced. Rutherford in his Institutes of Natural Law, page 90 sec. 
8, says “no unlawful promises can oblige those who make them, 
as they have not the liberty of doing what the law has prohibited 
them to do.” ‘ When,” said he, ‘‘I speak of unlawful promises, 
I do not mean those only by which we engage to do what the law 
of nations prohibits. Where the matter of promise is forbidden by 
any other law, by the positive law of God, or by the law of the 
land, such promise is void.” 

Lord Mansfield, in speaking of illegal and immoral contracts, 
says, “If from the plaintiff’s own stating or otherwise, the cause 


of action appears to arise ex terpi causa, or from the transgression 
of the positive law, then the courts say he has no right to be as- 
sisted. It is upon that ground the court goes, not for the sake of 
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the defendant ; but because it will not lend its aid to such a plain- 
tiff. (Holman v. Johnson, Coop. 343.) 

It may be laid down as a general rule, that all contracts, cove- 
nants, and promises of every kind and description, which manifestly 
contravene public policy, and are in their nature and tendency in- 
jurious to the state, are clearly void. Hence contracts restraining 
trades, restraining marriage, or creating or tending to create mono- 
polies, or which are in contravention of the policy of the insolvent, 
bankrupt or revenue laws, all marriage brokage contracts, contracts 
affecting the course of justice as suppressing evidence in prosecu- 
tions, or compounding felonies, and all of like kind, are void upon 
principles of public policy. Whether the contract assumes the 
form of a covenant, a wager or a sale is immaterial. The only 
question is, is the covenant, promise or stipulation, inconsistent 
with, or prohibited by the common or statute law? Thus, if I 
covenant to pay B one thousand dollars provided he kills A, and 
he sues me and avers he did kill A, his suit cannot be sustained. 
So if I covenant to pay A one thousand dollars, provided he does 
not give evidence against B who is indicted for the commission of 
some crime, or where | promise to pay A’s executor five hundred 
dollars, provided A does not marry. In all these cases although 
performance is averred, and although the consideration or induce- 
ment to make the promise was valuable. Yet these covenants and 
promises are contrary to public policy and void. In Starling v. 
Stanneckson, 2 Southard, R. (cited in Chitty on Contracts, 522), 
the court decided, that a sealed bill, promising to pay a sum of 
money, provided the obligor is not married lawfully in six months, 
is void. So a note given in consideration of, or provided the payee 
would not prosecute the maker for malicious mischief was held 
void. (Cameron v. McFarland, 2 Car. Law R. 415). Now what 
is the covenant or stipulation in this case? It is to pay one thou- 
sand and ninety-six dollars and twenty cents, provided William 
Henry Harrison is elected president of the United States. This is 
a contingent promise or contract. If general Harrison is elected, 
the money is to be paid. If he is not elected it is not to be paid — 
admit then that the consideration of the covenant was a sale of 
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tobacco or horses, or any advance of money, &c.; does the law 
authorize such sale upon the condition therein specified ? Will it 
permit any contract to be made, the performance of which is to 
depend upon the result of a popular election, and which by its 
terms will entail an entire loss to one or the other of the parties ? 
Does not such a contract hold out inducements to both parties to 
bribery, corruption, and all and every means, legal and illegal, to 
elect their respective candidates ? Surely it does. Both parties 
are interested in contesting the validity of the election. All the 
passions of our nature which pecuniary interest can bring into 
play, such a contract as this is calculated to draw forth. Why is 
a wager, technically so called, on an election void? Because it is 
a mutual promise to pay money, or other things on the event of an 
election. Why is this contract void? because it is a promise to 
pay money on the event of anelection. It is confidently believed, 
that all the reasoning and principles applicable to street bets or 
wagers, apply in full force to this contract. In the case of a 
wager, as endeavored to be distinguished from this case, the con- 
sideration of the conditional promise of one, is the conditional 
promise of the other, or the pledge of one is the consideration of 
the pledge of the other; but the promise is void, not because there 
is no consideration, but because the law will not authorize such a 
promise or contract to be made. So here it makes no difference 
what the covenantee gave the covenantors, as the consideration of 
their covenant; the law does not authorize a covenant or promise 
to be made to pay money or other thing on the event of an elec- 
tion. 

It may be useful, briefly, to advert to the reasons why courts 
have declared wagers on elections void, because the same reasons, 
in my opinion, clearly and demonstrably prove that the contract 
set forth in this declaration, whether we call it a wager or not, is 
illegal. 


In Allen v. Hearn, (4 Term R.) which was an action to recover 
a wager on the event of an election of a member to serve in par- 
liament), the court decided the contract was illegal. Lord Mans- 
field said, “‘ that if the contract was in the eye of the law corrupt, it 











240 Jurisprudence. [Oct. 


could not be supported ;” ‘* one of the principal foundations of the 
constitution,” he said, “depended on the proper exercise of the 
elective franchise — that the election of members of parliament 
should be free, and particularly that every voter should be free 
from pecuniary interest or influence in giving his vote. The wager 
laid both parties undera pecuniary influence, and what was so easy 
in a case where a bribe was intended, as to lay a wager: and as 
the wager had an influence on the mind of the party, it was a color 
for bribery and hence was void.” 

The supreme court of Rhode Island, in giving its reasons why 
a wager on the election of a senator to congress was void, says, 
‘‘ does it not give the plaintiff a pecuniary interest in the election 
of the person he bet on, and to the defendant an equal pecuniary 
interest to prevent it? And shall it be allowed to either party, or 
to any one else, to say, that in this case the moral duties which bind 
man to man, or to communities of men, were in no hazard of being 
neglected when put in competition with individual interest. If a 
contract have a tendency to a mischievous consequence, it is void. 
What is the tendency of a wager? Is it to produce peace and 
harmony, &c.? or is it not rather to produce clamor, misrepre- 
sentation, abuse, discord, the exertion of improper influences, in- 
trigue, bargain, corruption, and of the use of means by each party 
fitted to the end, that is to say, winning the bet? If the tendency 
of the wager in the case before us be thus, then is that tendency 
immoral, for no one, it is believed, will so far hazard his own repu- 
tation for correct moral feeling, as to undertake to reconcile mis- 
representation, intrigue and corruption, with the principles of moral- 
ity.” (See 9 Cowen, 179). 

In 11 Johnson’s R. 31, Kent, chief justice, says, “we rather 
choose to place the decision of this case upon the great and solid 
principles of policy which forbid this species of gambling, as tend- 
ing to debase the character and impair the value of the right of 
suffrage.” 

Amongst other reasons given by the court in Bunn v. Riker, (4 
John. R.) why an election wager is void, is, ** that it may involve 


an inquiry into the validity of the election,” and “that it may 











1842. ] Goodrich v. Frazier and others. 241 


give birth to discussions and questions calculated to endanger the 
peace and harmony of the community.” 

In Smith v. McMasters, 2 Brown’s Penn. R., cited 9 Cowen, 180, 
Rush, president, says, “ popular suffrage is the very essence of 
freedom, and cannot be protected with toomuch vigilance and firm- 
ness by the tribunals of justice ;” and says he, “ to the usual mo- 
tives which actuate voters, it would be monstrous to permit pecu- 
niary considerations to be added.” Again he says “ though the 
man cannot vote himself, he may be induced under the influence 
of the wager to corrupt others.” He again says, “in our opinion 
it is equally repugnant to morality, to sound policy and to the laws 
of the state passed for preserving the purity of elections, for it 
would be in vain to enact laws against bribery, and to authorize at 
the same time wagers of this kind, which like a torrent of corrup- 
tion, would carry all before them.” 

What is the great principle established in all these cases? Jt 
is that a contract which gives to the parties a pecuniary interest in 
the result of an election, is void. Does not this principle, and the 
reasons given in the foregoing cases, apply in full force to every 
species of contract, where its performance or non-performance 
depends upon the result of an election? Have not the parties to 
the covenant in this case, the same pecuniary interest as if it were 
in the form of an ordinary wager? Is it not the pecuniary interest 
of one party to prevent William H. Harrison from being elected, 
and of the other party to promote his election? Does not this 
contract hold out the same inducements and color to bribery, and 
has it not the same corrupting influence that it would have, if the 
parties simply had agreed to bet or wager five hundred dollars on 
the election? May not the parties, nay, will they not resort to the 
same means to effectuate their object? Are not their mutual duties 
to the community in the same danger of neglect, because they are 
put in competition with their individual interest? Has not this 
contract the same tendency to bias their votes, their freedom of 
choice, to produce clamor, misrepresentation, fraud, corruption, 
bribery, and the use of improper influences? Has it not the same 
tendency to debase the character and impair the value of the right 
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of suffrage? May it not involve the same inquiry in the courts, 
as to the validity of the election, and give birth to discussions which 
may involve the peace and harmony of the community? Will not 
the parties have the same inducements to corrupt the votes of others, 
and is it not equally repugnant to sound morality, and the laws for 
preserving the purity of elections? Surely no man can hesitate 
for a moment to answer these questions in the affirmative. Why 
is a wager on an election void? because, say the above cases, it 
is a mutual promise by two persons to each other, to pay a certain 
sum, provided A is, or is not elected, which condition is contrary 
to sound policy and is illegal. Why is the covenant sued on in this 
action void? because it isa promise by the covenantors to pay a 
certain sum, provided William H. Harrison is elected president of 
the United States, which condition is contrary to sound policy and 
illegal. In the language, therefore, of lord Ellenborough, I say, 
“whenever the tolerating any species of contract has a tendency 
to produce public mischief or inconvenience, or pernicious conse- 
quences, it is void.” This agreement has that tendency, if the 
reasoning in the foregoing cases of election wagers, is sound. If 
this contract, and others of a similar nature are sustained, we can- 
not expect to preserve the elective franchise pure and uncon- 
taminated. ‘Tolerate these contracts, and the anti-republican doc- 
trine that man is incapable of self-government, will soon be 
demonstrated. Our elections will soon become more impure than 
they are. ‘The electors will be corrupted, and the baser passions 
of their nature, instead of their judgment, will influence their votes. 
The ballot box will become polluted, our public functionaries cor- 
rupt, and our institutions be in danger of being subverted. Ina 
word, all contracts which give a pecuniary interest to any amount, 
on the result of an election, destroys all freedom of choice, paralyzes 
the judgment, substitutes the interest of the individual for the in- 
terest of the community, tends to bribery, corruption, and the agi- 
tation and discussion of improper questions, and exercise a perni- 
cious influence in society. Such contracts, must, on principle be 
void, and the courts would be handmaids to iniquity, were they to 
enforce them. My judgment therefore is, that the contract set 
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out in the declaration in this case is void, and judgment must be 
rendered for the defendants. 


[ have been thus minute in my investigation, with a view to cor- 
rect, if possible, the mistaken belief which prevails in the commu- 
nity, that contracts of this kind are merely conditional sales, dis- 
tinct in their character from ordinary bets or wagers, and are, 
therefore, not illegal. 
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CRITICAL NOTICES. 


1.— Observations on the late Presidential Veto, together with a 
Plan for a Change of the Constitution relative to this power. 
Boston: James Munroe & Co. 1842. 


This is an extremely able production, in the form of a pam- 
phlet of seventy-eight pages, in which the conduct of the acting 
president, Mr. Tyler, is severely arraigned, for his alleged abuse 
of the veto power. It contains, also, a plan for an amendment of 
the constitution in this particular, which the writer explains and 
defends at some length. Of the exercise of the veto power by the 
president, as it is rather matter of politics than of law, we shall 
say nothing in this place: although not unwilling, on all proper 
occasions, to speak freely of the political conduct of men in office. 
With the subject of the latter portion of the work before us, how- 
ever, we shail make our readers acquainted, inasmuch as it pro- 
poses a great change in a fundamental law. The following is the 
author’s plan, extracted in his own words : 

“ The amendment I propose is as follows: 

‘**], Whenever the president shall not approve a bill passed by 
both houses of congress, he shall return it with his objections as at 
present. 

“I. If the ground of objection be other than the unconstitution- 
ality of the bill, it may still become a law, notwithstanding the ob- 
jections of the president, if passed by a majority of two votes in 
the senate, and by a majority in the house of representatives equal 
to the average number of the representation of one state in that 
body. 

** III. If the ground of objection be the unconstitutionality of the 
bill, the question of its constitutionality shall be referred to the 
supreme court of the United States. 
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“TV. In case of such reference, the president and the two 
houses of congress shall, within one week from the return of the 
bill by the president, respectively cause to be prepared, by per- 
sons whom they shall appoint for that purpose, an argument in 
writing on such question of constitutionality, and to be presented 
to the supreme court. 

“*'V. Such reference shall, as soon as presented with the argu- 
ments on both sides, interrupt and exclude all other business before 
the supreme court until decided. 

‘** VI. In their decision of the question, the supreme court shall 
be governed by the same principles of interpretation, and of au- 
thority or precedent, as if the question arose between individuals. 

** VII. The bill objected to, if the only ground of objection by 
the president be its unconstitutionality, shall at once become a law 
by the decision of the supreme court in favor of its constitution- 
ality, and without the signature of the president. 

“ Vill. The arguments presented to the court, with its decision 
and the grounds thereof, which shall be delivered in writing, shall 
be immediately made public.” 


By the plan thus submitted, the whole character of the veto 
power would be changed; whether for the better or not, we will 
not presume hastily to decide ; though we are not unwilling to 
say, that we have very little expectation of ever seeing the exer- 
cise of any delegated power so hedged about with rules and regu- 
lations and limitations, as to render its abuse impossible or even 
difficult. Though it does not come within our province to discuss 
this subject politically, we can most heartily recommend this pam- 
phlet to those to whom such discussions properly belong. 


2. — Reports of the Cases, Tue State v. Samven Smatt, and THE 
Strate v. Anprew Pierce, Jr. anp oTners, tried in the county 
of Strafford, January Term, 1842. Concord: Asa McFarland, 
1842. 


New Hampshire, it seems, as well as Massachusetts, has had 
her liquor cases; and, in the former, as well as the later, juries 
have been asked to disregard a plain provision of statute law, on 
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the ground that they (the jury) were the judges of the law, that is 
to say, of what the law is, as well as of the fact. Admitting the 
principle, which we not only admit but assert, we do not see how 
it could apply in a case where there was no doubt and could be 
none, whatever, of the existence of a plain statute, enacted by the 
competent authorities. In such a case, to disregard the law is pre- 
cisely equivalent to deciding, that the law ought not to be enforced 
by the jury, unless they think it expedient and proper; a conclu- 
sion, to which few will probably be willing to come. We cannot 
go into this subject, at present, and we sincerely hope that the oc- 
casion may never again arise for discussing the subject; but we 
cannot forbear to notice a slight mistake of one of the defendants’ 
counsel, who is made by the reporter to say, “ that judge Story, in 
a case in Massachusetts, had thrown out the doctrine, that the jury 
were not judges of the law, and that in a case in Pennsylvania, 
judge Baldwin had intimated a similar opinion, but he could find 
no other printed opinion which suggests such a doctrine.” The 
first part of this statement is true, but the latter is the reverse of 
the truth; judge Baldwin’s opinion being in fact directly opposed 
to that of the learned judge of the first circuit. 


3.— A Charge to the Grand Jury, upon the Uncertainty of the 
Law, and the Duties of those concerned in the Administration 
of it. Delivered on the Circuit, 1841 and 1842. By Cuier 
Justice Parker. Published by request. Concord, N. H.: Lu- 
ther Hamilton, 1842. 


Few states in the union can boast of abler courts of supreme 
jurisdiction than New Hampshire ; and fewer still are the courts 
presided over by judges of more learning and ability, than the chief 
justice of the granite state. We look upon this charge as worthy 
of being taken as a model for compositions of the class to which it 
belongs. The general nature of the employment, to which the 
jurors are temporarily called, is briefly stated, and then their pecu- 
liar duties in its exercise are set forth and explained. How differ- 
ent this from the too common practice of making the charge to the 
grand jury a vehicle for all sorts of topics and opinions, whether 
relevant to the administration of justice or not. 
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QUARTERLY LIST OF NEW PUBLICATIONS. 


ENGLISH. 


Ordines Cancellariz, being a Selection of General Orders of the 
High Court of Chancery, from the year 1814 to the present time. 
By Charles Beavan, Esq., Barrister at Law. In 12mo. 

Burn’s Ecclesiastical Law. The Ninth edition, corrected, with 
very considerable Additions, including the Statutes and Cases to 
the present time. By R. Phillimore, Advocate in Doctors’ Com- 
mons, Barrister of the Middle ‘Temple, and Official of the Arch- 
deaconries of London and Middlesex. In 4 vols. 8vo. 

A Treatise on the Law of Sheriff, with Practical Forms and 
Precedents. By Richard Clarke Sewell, Esq., D.C.L., Barrister 
at Law. In 8vo. 

Principles of the Laws of England in the Various Departments ; 
and also the Practice of the Superior Courts, in the Form of Ques- 
tion and Answer, for the Assistance of Articled Clerks in prepar- 
ing for Examination and incidentally for the Use of Practitioners. 
By Richard Sargent, Solicitor. Second Edition, revised and much 
enlarged. Part 1. Common Law —Conveyancing. In 8vo. 

The Income Tax Act, 5 & 6 Vict. c. 35; with a Practical and 
Explanatory Introduction and Index. By John Paget, Esq., of the 
Middle Temple, Barrister at Law. Second Edition. In Svo. 

Inquiries in International Law. By James Reddie, Esq., Advo- 
cate, Author of ** An Historical View of the Law of Maritime 
Commerce.” In 8yo. 

A Practical Treatise on the Appellate Jurisdiction of the House 
of Lords and Privy Council, together with the Practice on Parlia- 
mentary Divorce. By John Macqueen, Esq., of Lincoln’s Inn, 
Barrister at Law. In royal 8vo. 

A Supplement to an Inquiry into the Principles of Pleading the 
General Issue, since the Promulgation of the New Rules; contain- 
ing the Reported Cases on the Effect of the General Issue, from 
Trinity Term, 1838, to Trinity Term, 1842, inclusive, with Notes. 
By Alfred J. P. Lutwyche, Esq., of the Middle Temple, Barrister 
at Law. 
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Forms in Chancery, Admiralty, and at Common law, adapted to 
the practice of the Federal and the State Courts. By Benjamin 
Oliver, Esq. Boston, Little & Brown, 1842. 

[We received a notice of this work too late for the preparation of a notice 
of it for the present number.] 

Reports of Cases argued and determined in the Supreme Judi- 
cial Court of Massachusetts. By Theron Metcalf. Vol. 2. Boston, 
Little & Brown, 1842. 

Reports of Cases argued and determined in the Circuit Court of 
the United States for the first circuit. By William W. Story, 
[successor to Sumner.] Vol. 1. Boston, Little & Brown, 1842. 

Reports of Cases argued and adjudged in the Supreme Court of 
the United States, January term, 1842. by Richard Peters. Vol. 
16. Boston, Little & Brown, 1842. 

Considerations on the Questions of the adoption of a constitution 
and extension of Suffrage in Rhode Island. By Elisha R. Potter. 
Boston: Thomas H. Webb & Co. 1842. 

Memoirs of the Rhode Island Bar. By Wilkins Updike, Esq. 
Boston: T. H. Webb, 1842. 


[We intend to give a notice of this work in our next number. ] 


The New York Legal Observer. Edited by Samuel Owen. 
Vol. 1. No. 1. Saturday, October 1, 1842. New York: Pub- 
lished by Samuel Owen. Principal Agent, John 8S. Voorhies, 1842. 

[This is the first number of a new periodical on the plan of the Law Re- 
porter of this city. Whether it will be conducted with equal ability and suc- 
cess remains to be seen. } 





